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STATEMENT OF QUESTIONS PRESENTED 


The questions presented on this appeal are: 


1. Whether appellant is entitled to a new trial and relief from 
the judgment below dismissing the complaint, and granting a judgment to 
the third party defendant against plaintiff, pursuant to Rules 60 (b) (6) 
and 59 of the Federal Rules of Civil Procedure, for the substantial 
reason that the judgment was procured by the perjured testimony of one 


Raney, - as to which relief no time limit is provided for application 
herefor; or 


| 2. Whether such relief for such substantive reason is barred 


simply because the proof of the perjured testimony is in the form of 
ewly discovered evidence for which cause of relief application is re- 


uired to be made within one year after entry of judgment? 
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Appellant, a Delaware corporation licensed to do business in the 
District of Columbia, sought to recover of American Automobile Insurance 
Company, licensed to do business in the District of Columbia, $10,250 
under an insurance policy covering acts of dishonesty of appeilant's 


employees. The insurance company impleaded defendant Kane, for reim- 


‘ “ett / a 


bursement if the insurance company be liable for his dishonest acts. 
Kane interposed a counterclaim against appellant alleging that sums were 


due him by appellant. 


(Record on first appeal in the same action, No. 12467, and Misc. 
No. 502; 220 F. 2nd 488) 


On the first appeal this court held that the trial judge, who 
had retired "for permanent disability", was not disqualified from sitting 
by designation and dismissed the appeal on the other question involved, 


as to the jurisdiction of the trial court to entertain the Kane counter~ 


claim for alleged lack of jurisdictional amount for lack of a sufficient 


record. 
The order of the District Court of January 14, 1957 (Tr. 57, 


App. 48) denying appellant's motion to relieve it from the judgment 


ee 


entered and for a new trial based on perjured testimony, and for rein- 
statement and amendment of appellant's prior motion for a new trial, is 
a final order. Its order of February 13, 1957 (Tr. 70, App. 55) denying pores 
appellant's motion for rehearing is confirmatory of the finality of the 
; previous order. The District Court had jurisdiction to grant the relief 
under Rules 59 and 60 (b)(6) of the Federal Rules of Civil Procedure. 

This court has jurisdiction of this appeal by virtue of section 


1291, Title 28 U.S. C., and it has alternate jurisdiction to direct the 





District Court under section 1651, section 28 U. S. C. The facts of 


We || jurisdiction are shown in appellant's motion in the trial court. 


oes ‘ (Tr. L$ App. 34) 








STATEMENT OF THE CASE 









This action seeks to recover, under an insurance policy covering 


"ALL LOSS" 


“sustained through any fraudulent or dishonest act or acts 
committed anywhere by any of its employees acting alone 
or in collusion with others, including loss of any secur- 


ities and other property." 

iS The dishonest and fraudulent acts of plaintiff's employees were committed 
x by plaintiff's two successive vice presidents, - one Raney and one Kane. | 
Fk Raney was a fiduciary of appellant with the right to acquire 49% of its 

: capital stock, and he was "in charge of that organization." (App. 62, 

: Raney R. 43; App. 72, R. 83, Case # 2) 

The principal acts of dishonesty charged to Raney were his clan- 
destine four months’ efforts to embezzle plaintiff's valuable exclusive 
franchise to sell the products of the H, G. Fischer & Co. in Washington 

; D. C., Virginia and Maryland (App. 60, Raney Tr. 36), his efforts to 

} sabotage plaintiff's business and its employees, and his misrepresenta- 

s tions to plaintiff of the actual net earnings of plaintiff, which re- 

: sulted in the loss to plaintiff of the Fischer frandise, of the mana- 
gerial services of Raney which could not be replaced, and of the services 
of Kane who was the only alternative possible manager of plaintiff's 
business, all of which were the proximate causes of the loss of the | 
Fischer franchise, the loss of its employees, the ruination of plain- 
tiff's business, and a monetary loss of a minimum of $15,000 claimed 


| under the insurance contract. 
The principal acts of dishonesty charged to Kane was his efforts 


also in conspiracy with Raney, and individually, to appropriate to nim- | 
self the said franchise, and his misrepresentations of the true commis- | 
sions he had earned for the purpose of obtaining larger payments from 
plaintiff, the appropriation of cash belonging to plaintiff, and the 
concealment of facts material to the proper determination of his true 
y earnings, which also contributed to the loss to plaintiff of the Fischer 
| franchise and of the managerial services of Raney and Kane, and which, 
with the acts of Raney, represented the proximate cause of the loss of 
the said business to plaintiff and a monetary loss of a minimum of 
$15,000. 

The trial judge (Hon. Robert N. Wilkin) on August 9, 1954 entered 
his memorandum decision, findings of facts and conclusions of law dis- 
_ |lmigsing the complaint on the merits, and granting third party defendant 
a Kane a judgment against plaintiff for $1463.33. (App. 10-34) gecceny en a 
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"for order declaring a mistrial and granting a new trial; and, in the 
alternative, for leave to file a motion for correction and enlargement of 
the findings of facts, based on the permanent disability of the trial 
judge. The trial judge struck such motion upon the unsubstantial ground 
that plaintiff's local attorney of record had been permitted to withdraw 
within ten days before the motion was filed, and because, as he stated: 

"it is also improper, impertinent, inadmissible, false 

and scandalous. It would also be contemptuous if it 

were not so manifestly irrational." 
The trial court did not rule upon the merit of the motion, by either 
granting it or denying it; it merely struck the motion, and, therefore, 
it has never been adjudicated. 

(Record on first appeal, No. 12,467 and Misc. No. 502) 

On appeal to this court, and on the "Petition of Appellant for 
Order to Defendants and to Honorable Robert N, Wilkin to Show Cause Why | 


the Judgment below should not be Reversed and the Cause Remanded for New 


Trial and why the Trial Judge should not be Directed to Cease serving as 


\ a United States District Judge", this court held that the trial judge's 


retirement for "permanent disability" did not preclude him from sitting, 


by designation. No other question was decided by this court, for lack of 


I 


a complete record on appeal. (Decision of March 10, 1955, 220 F. 2a 488; 
record on first appeal, supra.) 

Thereafter, and by depositions of witnesses Raney (who was the 
principal witness in this action) and of one Mathis, taken at Chicago on 
January 12, 1956 in another action pending in the court below entitled 
Boomhower, Inc. vs. D. W. Boomhower, civil number 1921-53, appellant 
learned that the testimony of Raney in this action had been perjurious on 
extremely material issues, beyond doubt. The certified record in that 
action is in appeal No. 13,518, October Term, 1956 of this court. The 


certified transcript of Raney's testimony in thie action is also on file 


in that record on appeal at Tr. 254/434, machine numbers. The material 


portions thereof are contained in the Appendix to this brief, 
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The critically important findings of facts by the trial judge in 


this action exonerated Raney and Kane, as vice presidents of appellant, 
of dishonest or fraudulent acts. Such exoneration of those individuals 


of dishonest acts was based on Raney's testimony given in this action, 


(Decision of Judge Wilkin, App. 10-23) It was subsequently on January 
12, 1956 learned to have been perjurious, 


CRITICALLY IMPORTANT AND ERRONEOUS FINDINGS OF FACTS 
THAT WERE INDUCED BY THE PERJURIOUS TESTIMONY OF RANEY; 


Those findings so induced by Raney's perjurious testimony are 


(the erroneous portions of the findings being underscored): 


(a) That Raney contacted Mathis (The Fischer Co, president) 
relative to acquiring sales territory (for himself) in other places _ 
(than Washington), 


"He did not inform Benton of his intentions, 


Mathis | 
then offered Raney the Washington, 


dD, C, territory which Raney refused, 


Benton contended Raney was attempting to acquire the territory for him- 


self. However, no one testified that th 





assertion and the evidence is clear that he dia not acquire the agency 
| eee ed 


i loy, and 
Fischer franchise for Virginia while Raney was still in its employ, 


—— 
—————s 


j 


} 


i. 
" (App. 29,32) (But the ev 
Fischer franchise for his own use at all. (App ’ 


i} 


is own use, 
ffered to him for h 

d that it had been o 

| for his own use, an 

i] 


(App. 32) 
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FINDINGS IN MEMORANDUM OPINION OF COURT THAT 
ARE CRITICALLY IMPORTANT AND ERRONEOUS, AND 
INDUCED BY THE PERJURIOUS TESTIMONY OF RANEY: 

"He (Raney) denied specifically the charges of clandestine at- 


tempts to obtain any franchise held by the plaintiff and denied that he 


had conspired to have the plaintiff's franchise cancelled." (App. 11). 
(That denial is pure perjury, as shall be hereinafter shown.) | 
"He (Kane) denied all charges of infidelity and dishonesty, and 
denied that he had ever conspired in any way to deprive the plaintiff 
of any franchises. (App. 11) (The fact that Kane denied the charges 


is true, but the facts so denied were erroneously accepted by the trial 


"The evidence failed to sustain the allegations of the complaint 
regarding fraudulent and dishonest acts of employees." (App. 14) 


‘A_review of all the evidence fails to support the plaintiff's 
charge of fraud and dishonesty." (App. 16) 

"The evidence failed also to support the charges of plaintiff 
against Kane." (App. 18) 


| 
| 
| 
| 
| 
court, as induced by Raney's perjury.) | 
| 


THE PERJURIOUS TESTIMONY OF RANEY, AND HIS REVELATION 
THAT KANE CONSPIRED WITH HIM TO APPROPRIATE TO THEMSELVES 


THE FISCHER FRANCHISE: | 
Raney testified, in denying that he had sought while a vice presi-+ 
dent of plaintiff to acquire for himself the Fischer franchise then pos= 
sessed by plaintiff, that he had written to Mr. Mathis, president of the) 
Fischer Co. to ask him if there were any open territories and, among | 
other territories that he mentioned, was Arizona, New Mexico and Cin- 


cinnati, Ohio." He testified that Mr. Mathis "also tendered to me volun-~ 


tarily, if_I was leaving Boomhower How about considering the Washington 
zerrivory: 


working with Boomhower, on his own, to acquire the franchise for hin- 


It was 


gepritory?" He testified emphatically that he never did attempt while =~ 

















tendered to me by the Fischer Company when I made application for any 





open territory they may have." (App. 58-59; R. 24=25; App. 60-61, 

R. 37-38; App. 66, R. 94; App 70, R. 138-9, Raney's testimony in this 
action; the transcript thereof being on file in appeal of Boomhower, 
Inc. vs. D. W. Boomhower, in this court, No. 13,518 - hereinafter cited 
as R, ) Yet, Raney freely admitted that he had seen Mathis, 
president of the Fischer Co. in Chicago in the forepart of 1951, and 
that Mathis knew all about his arrangements with appellant. (App. 66; | 
R. 91.) | 


(The narration of Raney's testimony in this action, 
and in the second action of Boomhower, Inc. vs. D. W. 
Boomhower, No. 13,518 on appeal to this court, is 
believed to be indisputable; and the pertinent 
portions thereof are contained in the Appendix 
to this Brief) 

The foregoing testimony by Raney appears to be absolutely false, 

as will now be shown: 
In Boomhower, Inc. v. D. W. Boomhower ivil action. Ne : 


appeal No. 13,518 (hereinafter called for brevity case #2=); ana the 


Clandestine correspondence by Raney with the Fischer Co. was obtained 


by plaintiff for the first time, after unsuccessful efforts to obtain 
it from Raney in this action, - Mr. Mathis having been required by sub- 
peena to produce it. That clandestine correspondence showed for the 
first time to plaintiff the true facts, vis: 

That by Raney's clandestine undated letter to the Fischer Co,, | 
written from his residence in Washington, D. C. in March, 1951, he had | 
personally initiated in January, 1951 (the fourth monéh after becoming 
plaintiff's vice president) the possibility “of taking over the Fischer 
exclusively in this area’ (the Washington area), that by such letter 
he endeavored to sabotage the favorable relation with the Fischer Co. 


of plaintiff, that he then informed the Fischer Company that he had 


capital available to handle the deal here (Washington) on a 


Pas be an em: 
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Me 








dealer basis and can carry on in exactly the same manner as we have in 























the past", and that he expressly asked the Fischer Co. to "LET ME HAVE 
THIS TERRITORY (WASHINGTON AREA) EXCLUSIVELY ON MY OWN AND TAKE IT AWAY 
FROM THIS ARRANGEMENT AS OF THE PRESENT, PLEASE ADVISE ME AT MY HOME 
ADDRESS ABOVE", (App. 39; Mathis Ex. 1 in Case #2). That letter is 


the best proof possible of the clandestine purposes of Raney, and of 


eee FET af 


| 

| the falsity of his testimony in this case, 

| The Fischer Company reply of March 27, 1951 also was clandestine, 
| and addressed to Raney at his residence, expressly replying to Raney's 

| above undated letter, and stating that it was "agreeable to turning 

| over our representation to you", describing it as Maryland, Washington, 
| De C, and many counties in Virginia and West Virginia, and stating: 


"WE WILL BE READY TO PROCEED ALONG THE LINES UNDER 
| DISCUSSION WHEN WE HAVE HEARD FURTHER FROM YOU." 


(App. 40, being Mathis Ex. 2 in case # 2) | 


That letter is further proof that it was Raney who initiated his clan- 


he purposes, anc a was S purpose to enbenste co himse 
appellant's franchise. Jes 
Raney's confession occurred in his deposition given in Case #2. 


There he confessed that it was he who first suggested that he should 


take the Washington territory, saying "it is in those letters" (App. fet 


R. 76=77 case #2.) That is further proof positive that his testimony in 


this action was false and perjurious, 


It should be here noted, and emphasized that in case #2 Raney 
testified that in this action he had testified to the truth, the whole 


truth and nothing but the truth, well knowing that his clandestine cor- 





respondence had been at that date finally revealed by his boss, Mr. 


| Mathis in his deposition, before Raney's deposition was given, 






| ¢n.71-72,. case #2) 
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In case ee Raney denied that re thie action He had testified | 





that it was Mathis who had initiated the suggestion that he take the 
Washington territory. (App. 72, Re 76-7, case #2) He freely admitted 
that the letters between him and Mathis speak for themselves and that 
plaintiff had no knowledge of such eorrespondence, thus proving that it | 
had been entirely clandestine. | 


In this action Raney falsely denied that he had requested Mathis 


to address him at hishome. (App. 59, R. 25) But his undated letter to 





Mathis (App. 39) shows his statement: "PLEASE ADVISE ME AT MY HOME 








ADDRESS ABOVE", thus showing his testimony in this action have been 





absolutely and completely false." (App. 41, Raney's letter of April 
5, 1951 to Mathis). It shows that he asked Mathis to respect all of 








"OUR CORRESPONDENCE AS CONFIDENTIAL AND NOT OPEN TO THE SCRUTINY OF 





OTHERS. IF BENTON (PLAINTIFF'S PRESIDENT) REQUESTS COPIES PLEASE CON- 


SIDER THE CONFIDENTIAL NATURE OF MY LETTERS - AT LEAST - AND REFUSE HIM," 
More perfect evidence of his perfidy, and his perjury could hardly be | 
expected, - but there is more. | 

Raney testified falsely in this action that he had no "business | 
loyalty or fidelity to anyone else" than plaintiff, which is above | 
shown to have been false. (App. 57, R. 20) 

Raney twice testified falsely in this action that he had no write| 
ten communication with Mathis between April 4, 1951 (when plaintiff | 
first confronted him with knowledge of his perfidy) and April 12th 
(when Raney saw Mathis in Washington.) (App. 60-61, R. 38) The testi- 
mony is absolutely false, as witness Raney's clandestine letter to 
Mathis of April 5, 1951 and Mathis' reply of April 9, 1951 (App. 41,43) 

Raney testified falsely that his correspondence with Mathis "did 
not concern Benton or Boomhower, Inc." (App. 57-58, R. 20-21; App. 59, 
R. 25) and that "there was nothing in it that was damaging to you 


(Benton) or anyone else". His correspondence with Mathis shows that 


testimony to be absolutely false because he sought by such correspon- 


_||_ dence to pilfer for himself, clandestinely, the very heart of the = = 
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| It was Raney's perfidy that was the proximate cause of the en- 


| 

| suing ruination of plaintiff's business, and its great loss. 

| Raney testified falsely that his correspondence with Mathis "had 

| relation to my going to work for the Fischer Co.", meaning a job which 
he ultimately took as assistant to Allen Mathis, president of the 
company, - but only after he had failed to secure financing for the 


| operation of plaintiff's franchise which the Fischer Company had offered 


him, (App. 57, Re 21) His correspondence with Mathis shows his testi- 


mony to be absolutely false, as there was no mention of his applying 


for a job with the Fischer Co. (App. 39,40,41,42,43,44) 


Raney falsely testified that "there was nothing to conceal! 


(meaning his clandestine correspondence with Fischer) (App. 62-3 
° =)9 


R, 44-45) Yet his letters to Fischer show his express request that the 


correspondence be affirmatively concealed from plaintiff. And he ad- 


mitted that he refused to exhibit the correspondence to plaintiff on and 
| after April 4, 1951 (Avp. 76-76, R.107-8 case #2) He was fully conscias 
| of his "SCULLDUGGERY" (App. 442) 

| Raney testified that his correspondence with Fischer Co. "never 

| left my hands", but admitted that he told plaintiff that he had sent the 
correspondence to a friend in California, but that in that statement he 

| had lied. (App. 58-59, R. 23-24) The reason was that he wanted to con- 
ceal the correspondence from plaintiff. In case No. 2 he admitted that 

| he had sent the correspondence to a Mr. A. W. Brooks, in California. 

| (App. 75, Re 107-108, case #2) His contradictions prove his falsity; 

| but the truth could not be known. 

Raney testified falsely that in early March, 1951, or when he de- 
cided "to look for a new position" I " didn't attempt to raise capital" 
and did not ask Don W. Boomhower for a loan of $5,000, I certainly deny 
that under oath" (App. 57-58, R. 21-22) He testified that he "aid not 


write Boomhower asking for money to open in Washington, D. C. and take 
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| 

| his false testimony by testifying that that "is absolutely correct", 

| that he had no desire or that he did not ask anyone for the ee of 
washington or in Baltimore, (App. 58, Re23 


business in 
{ghee estimony by testifying further: "T asked 


He compounded his false t 
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| 

| 

| Mr. Boomhower for a loan, as I have already testified, because I 

| hadn't any idea where I was going at the time." (App. 69, R. 125-126) 
See proof that he asked Fischer Co. in his undated letter in March, 
1951: “Will you let me have this territory exclusively on my own AND 








| TAKE IT AWAY FROM THIS ARRANGEMENT AS OF THE PRESENT?" (App. 39) See 
proof that he asked D. W. Boomhower in writing for $5,000 by his letter 
| 





of April 1, 1951 to form the "RANEY-FISCHER CORPORATION" to operate in 
WASHINGTON and that he planned to take over all of plaintiff's em- 
ployees, and that it was the franchise in the Washington area that he 
was taking. (App. 44) But he again lied, in stating to the trial 

court that he asked D. W. Boomhower for a loan to go to Arizona (App. 67 





R. 104; App 71, R. 179.) 
Raney denied emphatically that he received a letter dated April — 
6, 1951 from D. W. Boomhower addressed to him at his residence. (App. > 
45) That letter shows that Raney had written D. W. Boomhower asking 
| for a loan of $5,000 to finance a medical equipment business in Washing-~ 
| ton. (App. 71, R. 75 case #2). Raney testified falsely that the facts 
| stated in that letter are not true. (See App. 44, being Raney's letter 
| to D. W. Boomhower of April 1, 1951, the original of which is on file 
in this court in case #2), He thus tried to confirm his false testi- 


mony as above that he never asked D. W. Boomhower for a $5,000 loan to 
finance a Washington medical equipment business, He finally confessed 
the receipt of a reply to the letter of April 1. (App. 75, R. 107 
case #2). 

In case No. 2 he testified that he had received the said letter 
of April 6, 1951 from D. We Boomhower, but that it had been destroyed. 
He testified that he recalled the letter "perfectly" (App. 71, 75, R. 
101-103, case #2) It seems clear that he testified falsely in this 
action that he had not received such a letter; but that it is manifest 
that he testified falsely that he had never sought to obtain a loan 
from D. We Boomhower to finance the business in the Washington area, 

See also his written statement in his undated letter to Mathis 
(App. 39) that "I have capital available to handle the deal here on a 
| dealer basis and can carry on in exactly the same manner as we have 


in the past." 
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-ter-to-D. W. Boomhower..(App.-44); and Raney was unwilling to divide the |... 





Raney testified in case #2 that sush capital "was not in the 
bank'', but THAT DENNIS KANE GAVE HIM THE REASON TO THINK HE WOUDD HAVE 


IT, (App. 71, R. 75 case #2) Dennis Kane was the other principal 





employee of plaintiff, who became Raney's confederate, and who later, 








upon Raney's quitting, was employed by plaintiff as vice president suc- 
ceeding Raney, without plaintiff knowing of his perfidy also). Raney 
testified in case #2 THAT KANE HAD AGREED TO FINANCE HIM AFTER MARCH 
15, 1951, BUT THAT KANE DOUBLE CROSSED HIM, meaning that Kane, instead 
of continuing to confederate with him, informed plaintiff of Raney's 


purposes (App. 74, R. 105, case #2), that Kane "SQUEALED" on him for 





his purposes, but that KANE "WAS INVOLVED IN THE WHOLE PICTURE." (App. 
21, 75-6, R. 75, 108-9 case #2) Raney admitted that he possibly ex- 
hibited part of his correspondence with Fischer to Kane. (App. 59-60, 
R. 26-27) 

The testimony by Raney proves abundantly that Kane had confeder-~ 
ated with Raney to appropriate plaintiff's business to themselves, that 
both Raney and Kane were dishonest, and that their dishonesty resulted 
in the ruination of plaintiff's business, 

And, despite Raney's foregoing confessions, Raney denied that he 
had asked Kane to go to work for him if he got the Washington territory. 
(App. 59-60, R. 27) In case No. 2 in answer to the question whether he 
asked all the men whether they would work for him if he should get the 
Washington franchise, he testified "KANE WAS THE ONLY ONE THAT WAS IN ON 
THAT, TO MY KNOWLEDGE" (App. 74, R. 104 in case #2), and that Kane told 
him he would supply the capital. (App. 71, R. 75) (App. 39, next to last 
paragraph, and App. 44, next to last paragraph showing that Raney could 
take KANE AND OTHER OF PLAINTIFF'S EMPLOYEES WITH HIM). It was undoubt- 
edly Kane who had insisted that Raney share the profits of the business 


with him in consideration of Kane financing it, as shown by Raney's let- 


spoils with his confederate Kane, which was doubtlessly the cause of 


Kane squealing on Raney's purposes. (App. 44, sixth paragraph). 
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Hi 
Raney, therefore, had testified falsely by a 
| Pee y denying that he ever 
| Sed with Dennis Kane at any time during his employment th 

e@ ques-~ 
| tion of obtaining the Fischer franchise (App. 70; R 149-150) 

a r e = thus 
leadi ; 
ng the trial judge to believe, erroneously, that Kane had t 
not been 


a 
party to the conspiracy. See Raney's contrary testimony in th 
in e two 





preceding paragraphs hereof, 
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res n & Co to D mi 
Pp 6 € W. Boomhower in Florida 
7 as D. W. 
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Boomhower was in Washin 
gton the latter 
part of March and 5 
aw the cor. 





respondence (R, 32-33) Proof o 
f falsity is his 1 
y etter to D. W. Bo 
o We om- 


hower (App. 44 
pp ) showing that Raney sent to D. W, Boomhower A 
On April 1 i Qa 








Stating: "Please return Allen's letter at once, !t 
ce. 





Rane testif f ui 1 t t 
| y ied aise x ha he had written D W Boomhower bee 
| eause Fischer h ffer im t ii 646 
| ad ¢) ered h m he New Mexico franchise (App. 6 7 
R, 97-9 ). i 
8-99 Proof of falsity is Raney 's letter of April 1 9 | 


&@ $5,000 loan to finance the Washington franchise, his letter of April 1 


1951 having been identified by D. W. Boomhower in the action #2, the 


original letter being on file in that action. Raney confessed in case 


#2 that he had had correspondence with D. W. Boomhower, and that he 

told him exactly what was going on and what the situation was, and dis- 
cussed the proposed taking of a Fischer franchise, discussed it from 

all interests, and asked for his aid for the WASHINGTON TERRITORY OR ANY 


| TERRITORY. (R. 100-101, case #2) He then admitted that he wrote D. Ww. 


! Boomhower but denied that he had met him in March or April, 1951, as he 
| testified to, as noted above. (App. 75, R- 1OG=107, “C880 me) 


Further, Raney admitted in case #2 that he had asked D. W. 


\ 

| 

| 

| Boomhower for his aid financially “for any territory" which of course 
i} 


| 
| 


includes the Washington territory, and that all the correspondence was 


“destroyed when Mrs. Raney left Washington sometime after April 6, 


case # 2) As showing the 





1951 (R. 100-101, 
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erfi 
p dy of Raney and D. W. Boomhower, D. W. Boomhower testified in the 


Municipal Court of the District of Columbia by deposition (see deposi- 
tion, on file in case #2) to the effect that Raney sent him the cor- 
respondence with the Fischer Co., that he too lost it (because he did 
not want to reveal it to plaintiff); and that the correspondence was 
only procurable when the deposition of Mr. Mathis was taken at Chicago 
in case #2 on January 12, 1956, - much to the surprise of the writer. 
Raney testified that he knew that plaintiff had engaged Howard 
Lox as a salesman and had a handshake with him on his promise to report 
to work two weeks later. (App. 63, R. 45-6; App. 69, R. 127) In case 
#2 he testified that he did not know that plaintiff wanted Lox as a 
salesman, and denied that Lox was getting ready in March, 1951 to go 
to work for plaintiff. (App. 73-74, R. 96,99) He denied that he had 
discussions with Lox when the two of them installed an x-ray machine in | > 
Virginia, in respect of Lox' going to work for plaintiff. (App. 64 : 
° ’ 


R. 47-4 ifi Vv y as 
8) Raney testified that he never told anyone that plaintiff w 


oing bro 
g g ke or bankrupt or going out of business, would not survive or 
He denied 


t with) 


anything to that effect. (App. 65, R. 79; App. 69, R. 126) 


that he ever attempted to dissuade anyone from accepting employmen 


plaintiff. (App. 65, 69; Re 79, 126-7). He testified that he never 


told anyone he planned to obtain the Fischer franchise for himself. 
(App. 69, R. 126-7), that he never had discussions with Mr. Lox regard- 


ing the condition of plaintiff (App. 
in Virginia in March, 1951 that plaintiff was 


64, R. 52853), and that he most cer- 


tainly did not tell Lox 


r was going broke, - that he never told anyone to that 


going to fold-up, © 
He then proved his perjurious state~ 


effect. (App. 74, RB; 104 case #2) 


6 above by admitting his knowledge of hi 
report for work for plaintiff. 


ment a s presence when Lox and 


Benton had a handshake that Lox would 


In case #2 he repeated his denial that he had any dis- 


(Appe 63, Re 46) 
cussion with Lox in March, 1951 with respect to the status of plaintiff. 


(App. 74, Re 99 case #2). 
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Raney, however, recited in his letter of March 31, 1951 to Mathis 
(App. 42) that "I CAN KEEP THE ROANOKE MAN (LOX) - WHO HAS DEMONSTRATED 
HIS ABILITY." And in his letter of April 1, 1951 to D. W. Boomhower 
(App. 4k) he recited: "I can take Holah, Cissel and Kane along if I 
wish as well as THE NEW MAN IN ROANOKE AND RICHMOND," 

Mr, Lox testified in this action to the effect that Raney told 
him on his trip to Virginia that plaintiff was going broke, that he 
could obtain the Fischer franchise for Washingtonk Virginia and Mary- 
land, that Raney told him not to go to work for plaintiff for those 
reasons, that Raney asked him to go to work for him when he should ob- 
tain the Fischer franchise, and that, when learning from Raney of the 
availability of the Fischer franchise, he and his partners Otteson went 
to Chicago and got the franchise for a large part of Virginia for them- | 
selves, and of course determined not to go to work for plaintiff. That 


is Raney's act of sabotage, while a vice president of plaintiff, which 





caused plaintiff to lose its franchise for Virginia, the managerial 
services of Raney, and the managerial services of Kane (his confederate), 
plus the eventual loss of the whole Fischer franchise due to lack of 
sales potential and Raney's affirmative recommendation and request to 
Fischer Co. to take it away from plaintiff. 

Raney testified falsely that he was not given, and never saw, 
profit and loss statements of plaintiff for January and February, 1951 
(R. 71-72 this action) (R. 93-5, case #2) He testified that such 
statements did not include profit on uncompleted sales. (App. 65-66, 
R. 57-59, 63, 80; R. 92, case #2) Raney confessed that Brown, appel- 
lant's bookkeeper, “worked under his immediate supervision in the ab- 
sence of the president." (App. 64-65, R. 50, 80). Brown, plaintiff's 
bookkeeper testified that he handed copies to Raney in due course of 
business, and plaintiff can show copies bearing Raney's initials which 
were found in his desk when he resigned. It is material because, as 
Benton testified, Raney had misrepresented to the plaintiff that such 


profit and loss statement did not include profit to be derived from unm- i (“‘Smt*~*~*~” 
completed sales on hand, thus leading plaintiff to believe in January 


and February, 1951 that plaintiff's profit in the early months of its 
operation was more than $3,000 more than it really 








was, and which he (Raney) knew to be untrue, for Raney and Brown had 
falsely reported such facts to plaintiff (Plaintiff's Request for Find- 
ings of Facts, paragraphs 21-24, pp. 19-22, Record on First Appeal). 

In this action Raney admitted his knowledge that plaintiff would 
not have purchased the business unless he remained as manager, that he 
was bound by his written contract of September, 1950 with plaintiff to 
remain for three years (App. 61-2, 67; R. 41-43, 99), and that plain- 
tiff purchased the business “on reliance" that he would go with the new 
company. (App. 65-66, R. 68,79-80, 82, 88). But in case #2 he con- 
tradicted himself. (App. 74; R. 42, 99, 101) 

Raney testified that he was "fired" April 4, 1951 - yet testify- 
ing that he had made up his mind to quit the second week in March, that 
he wanted to be fired (App. 68, R, 105-6; App. 72, R. 83,100 case #2) 





But in case #2 he testified that he "hadn't desired to be fired" (App. 
76). He in fact resigned in writing April 10, 1951 (Ex. 49, R. 109) 
because he was going to work for Aloe Company in Washington in violation 
of the restrictions of his contract not to enter a competing business 

in Washington (R, 118) 

Raney testified falsely that he never stated to Fischer Company 
facts regarding the competence of Benton as president of plaintiff 
(App. 70, R.149). The testimony is shown to be false by his letters to 
Mathis (App. 39,41) 

Raney denied that he was required to earn his drawing account by 
profit on sales to be made by him personally, in the face of his un- 
equivocal convenant in paragraph 2 of his contract of September 6, 1950: 

"I shall personally make such sales which, at the usual 
rate of commissions paid to salesman, would produce 
commissions equal to my drawing account." 
Because he knew that he was not earning his drawing account he, as the 
signing officer on checks of plaintiff, changed the quotation on checks 
payable to himself weekly from "E, M, Raney Account" and "Drawing Account 


E.M.R," to "Salary", in a manifest attempt to avoid liability for pay- 


\-ments to him in excess of his earnings (App. 70, R.138; App.72=3, R.85- = 


86 Case #2) because he testified in case #2 that it was a drawing account. 
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Raney testified in case #2 that it was he who recommended to the 
Fischer Co. that its franchise be taken away from plaintiff and be given 
to Kane's company (his co-conspirator in March, 1951 to steal the fran- 
chise away from plaintiff), following his visit to Washington for that 
purpose, which objective he accomplished promptly in the Spring of 1952 (R. 
(R.112, case #2) But he testified in this action that he did not play a 
part in taking the franchise away from plaintiff (App. 67,70, R.98=99; 
138-39) and that he had nothing to do with the appointments of dealers 
and distributors. (R. 35-6) 

Lastly, Raney testified falsely that he did a fine job for plain- 
tiff in the first six months of his employment as vice president, - 
October 2, 1950 through April 10, 1951. The true fact is that he had 
planned as early as January, 1951 (App.39) when on plaintiff's business 
in Chicago, to appropriate plaintiff's franchise to his own use; and it 
is thus inconceivable that, with his perfidy, he worked sincerely, 
faithfully or efficiently in the interest of plaintiff, 

In the recent trial of case #2, Boomhower, Inc. v. D. W. Boomhower, 
before Honorable Matthew Maguire, U. S. District Judge, (Appeal No. 
13,518), the evidence shows conclusively that plaintiff's total loss was 
$36,592.75- (Witness Wallace Rickman). The evidence was uncontradicted, 

The liability of the insurance company is limited to $5,000 on 
account of dishonest acts of each employee. Plaintiff has shown that at 
least $5,000 of that total loss is the direct result of the dishonest 
acts of each of Raney, Kane and Brown, each of whom had deceived the 
plaintiff, and which resulted in the ruination of plaintiff's business, 
and its resulting loss. 

Plaintiff had exercised diligence in seeking to learn timely the 
real facts of Raney's and Kane's misconduct, as now finally disclosed by 


the Raney-Mathis clandestine correspondence. Plaintiff had taken the 


deposition of D. W. Boomhower in 1953 in another case, but it was not 


| admissable in this action, nor was it inturmavsve of tne real facts as 


hereinabove set forth. 
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| appear as a witness for defendant in this action. He was, therefore, in 


| 
| reality, a witness for American Automobile Insurance Company; and it was 








he, the witness for defendant, who committed perjury in this action. 
Plaintiff was entitled to believe that Raney would tell the truth, 

and that the real and full facts of Raney's and Kane's misconduct would 

| be developed by their testimony, - but was mistaken, and surprised. D.W. 

Boomhower had testified in the other action that his copies of Raney's 

| correspondence with Mathis of the Fischer Co. were lost. Raney testi-~- 

fied that his copies were destroyed by Mrs. Raney, 


During the trial of this action, after plaintiff had been taken BY 


| 





surprise by the testimony of Raney and Kane the Court would not permit 





| 
| 
| 
| 
| 
| 


| 
b avigers? to take the testimony of D. W. Boomhower in Florida on written 
| 


|interrogatories, despite the fact that the court did not decide the case 


luntil two months after the trial. 


So that at no time did plaintiff know what the real and true facts 


were, being forced to rely upon the testimony of Raney and Kane, the 








truth of which plaintiff could not otherwise know, - certainly not timely 


- for as both Raney and D. W. Boomhower had claimed that their copies of 
| 


|the clandestine correspondence were lost or destroyed it was reasonable 
to suppose that Hr. Mathis of the Fischer Co. would claim a similar dis-~ 
appearance of his copies. And until Raney and Kane had testified in this 


action, there was no reason to believe that they would not testify to the 


true facts. 


It was not until January 12, 1956 that plaintiff was finally able 
to require production of the Raney-Fischer Co, correspondence, in the 
case of Boomhower, Inc. v. D. W. Boomhower, civil action 1921-53, when 
Mathis' deposition and Raney's were taken in Chicago by force of sub- 
poenas, and when Mr. Mathis was required to produce his copies of the cor-~ 


|respondence. And it was not until then, FOVUULGORSLY, that -6Vidénas Of ....| ee 
[Raney'e perjury in this case was obtained, because, when the correspon- 
1 


dence was revealed for the first time, Raney was forced to tell the 


| 

i 

truth in respect of it, and in doing so he proved that his 
| 

| 


‘ 
an 





ee 


| 

| 
testimony in this action had been perjurious, The result is proof of 
Raney's perjury and fraud upon the court in this action, proof of Kane's 
conspiracy with Raney in their dishonest acts, and the fact that such 
dishonest conduct was the proximate cause of plaintiff's large losses. 


The trial court took the action in the case under advisement 


No transcript of the testimony was requested or made for the court, and 
the court relied upon its memory of the evidence, and in fact believed 
the testimony of Raney and Kane, despite the 36 instances of conflicting 
testimony of the parties as detailed at pp. 29-32 of Plaintiff's Request 
for Findings of Facts. The testimony is now, hereinabove, shown to have 
been perjurious in material particulars. 

Permeating the whole of the findings of facts and the facts 


early in June, 1954. Decision was not rendered until August 9, 1954. 
stated in the memorandum opinion by the court is the court's reliance 





upon the truth of the testimony of Raney and Kane, Their testimony is 


| now wholly destroyed by proof of perjury by Raney, and proof that Kane 


| was Kane's silent confederate. Raney implicated Kane as his co-con- 
spirator definitely, and by writings; and the admissions of Kane in 
this action tend to support the testimony of Raney. 

Such perjury by Raney, and his writingd that clearly show that 
Kane was his confederate and engaged in the dishonest purposes, make it 
| now impossible for the court to determine whether any portion of the 


testimony of the two men in this action could be believed, or to de- 


termine what portion of the findings of facts by the court are sus- 





tainable by the truth, The real facts cannot be known if any effect be 


given to Raney's and Kane's testimony in this action. 


this action were in reliance upon the assumed truth of Raney's and Kane's 
testimony, Because of Raney's perjury and proof of KaneUs conspiracy 


| All the substantial fact findings by the court determinative of 
| with him, all the findings of facts directly or by inference made on the 
ete a 


| basis of their testimony must fall because it is impossible for the 


| 
| court to know what findings it would have made if the truth had then 
| been known. 
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RULES INVOLVED 





| Rule 59 of the Federal Rules of Civil Procedure provides: 
| NEW TRIALS; AMENDMENT OF JUDGMENTS 
"(a) Grounds. A new trial may be granted to all or any of the 

| parties and on all or part of the issues (1) in an action in 
which there has been a trial] by jury, for any of the reasons for 
which new trials have heretofore been granted in actions at law 
in the courts of the United States; and (2) in an action tried 
without a jury, for any of the reasons for which rehearings have 
heretofore been granted in suits in equity in the courts of the 
United States. On a motion for new trial in an action tried without 
a jury, the court may open the judgment if one has been entered, 
take additional testimony, amend findings of fact and conclusions 
of law or make new findings and conclusions, and direct the entry 
of a new judgment. 





'(b) Time for Motion. A motion for a new trial shall be served 
not later than 10 days after the entry of the judgment." 


"RELIEF FROM JUDGMENT OR ORDER Em 


(b) Mistakes; Inadvertence; Excusable Neglect; Newly Discovered 
Evidence; Fraud, etc. On motion and upon such terms as are just, 
the court may relieve a party or his legal representative from a 
final judgment, order, or proceeding for the following reasons: 

(1) mistake, inadvertence, surprise, or excusable neglect; (2) 

newly discovered evidence which by due dil&kgence could not have 

been discovered in time to move for a new trial under Rule 59 (b); 
(3) fraud (whether heretofore denominated intrinsic or extrinsic), 
misrepresentation, or other misconduct of an adverse party; (4) 

the judgment is void; (5) the judgment has been satisfied, released, 
or discharged, or a prior judgment upon which it is based has been 
reversed or otherwise vacated, or it is no longer equitable that 

the judgment should have prospective application; or (6) ANY OTHER 
REASON JUSTIFYING RELIEF FROM THE OPERATION OF THE JUDGMENT. The 
motion shall be made within a reasonable time, and for reasons (1), 
(2) and (3) not more than one year after the judgment, order or pro- 
ceeding was entered or taken. A motion under this subdivision (b) 
does not affect the finality of a judgment or suspend its operation. 
This rule does not limit the power of a court to entertain an inde- 
pendent action to relieve a party from a judgment, order, or pro- 
ceeding, or to grant relief to a defendant not actually personally 
notified as provided in Title 28, U.S.C., sec. 1655, or to set aside 
a judgment for fraud upon the court. Writs of coram nobis, coram 
vobis, audita querela, and bills of review and bills in the nature 
of a bill of review, are abolished, and the procedure for obtaining 
any relief from a judgment shall be by motion as prescribed in these 
rules or by an independent action." 


| 
Rule 60 (b) of the Federal Rules of Civil Procedure provides: 
| 


Rule 63 of the Federal Rules of Civil Procedure provides: 


"DISABILITY OF A JUDGE. If by reason of death, sickness, or 
| other disability, a judge before whom an action has been tried is 
unable to perform the duties to be performed by the court under these 
rules after a verdict is returned or findings of fact and conclu- 
Sions of law are filed, then any other judge regularly sitting in or 
assigned to the court in which the action was tried may perform 
- those duties; but if such other judge is satisfied that he cannot = ~~ © 0 
perform those duties because he did not preside at the trial or for 
any other reason, he may in his discretion grant a new trial," 


| ny 











STATEMENT OF POINTS 

1. The decision on the merits by the trial judge was induced by 
the perjured testimony of Raney, - the substituted judge (Judge 
Morris) having found that it was perjurious, and must be set aside 
pursuant to Fedefal Rule 60 (b) (6), 

2. Even if the court should hold that because the substantive 
ground for the relief - perjury - appears to be proved by evidence 
that is newly discovered, and that the one year limitation applies, | 
the motion for new trial was filed timely, and was the subject of a 
proper, proffered amendment, and was never adjudicated, 

3. As the substituted judge (Judge Morris) did not hear the 
evidence, it was not within his competence to know whether, if the 
perjured testimony had not been given the true facts would show a 
loss covered by plaintiff's insurance policy; and the denial of the 


new trial is, therefore, an abuse of discretion. (App. 56). 


SUMMARY OF ARGUMENT | 

le The testimony of Raney was perjurious in innumerable material | 

particulars, and induced the erroneous decision by Judge Wilkins, a3 | 
held, in effect, by Judge Morris. 

2. The substantive reason of perjury inducing the erroneous de- 
cision of Judge Wilkins is the ground for which the judgment may be 
and should be set aside under Rule 60 (b) (6); the fact that it is 
proved by later newly discovered evidence being immaterial, - and 
the motion was made "within a reasonable time." 

3. As the substituted judge did not hear the evidence he was not 
competent to determine whether the true facts (minus the perjured 
testimony, but with the true evidence) entitled plaintiff to recover 
its loss from the dishonest acts of Raney and Kane, and he abused 


his discretion in not granting a new trial. 
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ARGUMENT 

The facts of Raney's perjurious testimony in this case, as proved 
conclusively by his testimony and Mr. Mathis' testimony in the D, W, 
Boomhower case, supra, were detailed and proved by quotations from the 
testimony in plaintiff's motion below (Tr. 4815). It is there shown, and 
hereinabove shown, that Raney's false testimony in this action definitely 
induced the findings of facts by the trial judge (Judge Wilkin) which are 
erroneous, The true facts, as uncovered by the testimony of Raney and 
Mathis in the D. W. Boomhower case, prove beyond doubt that both Raney 
and Kane had been engaged in attempting to embezzle appellant's intang- 
ible assets, and that as a result thereof appellant suffered losses con- 


sisting of its franchise, its two vice presidents (Raney and Kane), its 





employees, and its capital and other assets. 


Upon filing of appellant's motions in the court below the origi- | 
nal trial judge (Hon. Robert N, Wilkin) disqualified himself from hearing 


the motions (Tr. 35), and the hearing on the motions was held by Honor- | 


perform the duties of the trial judge on the motion for new trial, and 


the motion to set aside the judgment because of the perjured testimony, 





and to grant a new trial. 
The testimony at the trial of the action was not transcribed, 


except as to the testimony of Raney, later transcribed. Judge Morris did 





| not, of course, hear the witnesses, and did not have before him the ex~ 
hibits at the trial, as they had been returned to counsel. But there was 
| sufficient and positive proof before him sonsisting of the transcripts of 
| testimony of Raney in this action and the testimony of Raney and Mathis 


| in the D. W. Boomhower action, to prove beyond doubt that the testimony 





|| nad-induced-the critically material, but erroneous fact findings by = 


| the trial judge. 
| 


| 
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In Judge Morris! first opinion of January 9, 1957 (R.56) he fully 
recognized that the testimony of Raney in this action was "UNTRUE, AND 
WAS IN FACT PERJURED TESTIMONY." But his grounds for denying appellant's 
motions below were: 

1. That because the facts of the perjured testimony are proven, 
in form, by “newly discovered evidence" appellant's motions were required 
to be made within one year from the final judgment, - wholly overlooking 
the fact that Rule 60 (b) does not place a time limit on the motion which) 


seeks relief for "ANY OTHER REASON JUSTIFYING RELIEF FROM THE OPERATION 


OF THE JUDGMENT" such as the substantive ground of PERJURY. 
2. That the newly discovered evidence which impeached the tes- 
timony of Raney in this action "does not show any such loss to plaintiff | 


——$—$—— 


as to justify recovery on its fidelity insurance policy, It, therefore, | 
does not seem probable that the so-called newly discovered evidence would 
alter the results reached at the trial", - a mistake suggestion of fact 
and law, and a failure of adjudication thereon. 

Because of Judge Morris! totalM@@Wk’of knowledge of the other 


evidence at the trial} and, thud, hi guilt: knowledge of all the facts, 





it is submitted that it could not be within his knowledge or competence 
to rule that the actual losses to appellant are not recoverable under the 


insurance policy, or that, upon new trial, with the true evidence before 





the court, the result would not be different. 





On rehearing, Judge Morris admitted in his opinion of February 4, 


1957 (R.69) that only the judge who tried the action could have knowledge 
and familiarity with the case. J¢ was not within the power or competence 





of Judge Morris to know what tie effect of the true facts, as now known, 





| would have had upon the trie judge's findings. 
| 


Rule 9 of the trix court requires that a motion for new trial 


| 
| shall be heard by the +4a1 judge, but the trial judge disqualified 
| 


himself on the motioy 
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| for rehearing, and decision upon and amendement of the motion for new 
| trial. Because of such disability, and the admission of Judge Morris 


that he did not have the knowledge of and familiarity with the case, and 


} 
| 
because of his lack of knowledge of the facts, it is clear that he could 
not "perform those duties" required after"'findings and conclusions of 
| law are filed" by anoher judge, and that he should have granted the 
| new trial. (Federal Rule #63), 

Judge Morris’ thought that the real facts of dishonest acts of 
Raney and Kane do "not show any such loss to plaintiff as to justify 
recovery on its fidelity insurance policy" is not only beyond his know- 


| ledge and ability to adjudicate because of his lack of knowledge of the 


facts and evidence, but because the insurance policy covers "ALL LOSS" | 


sustained "THROUGH ANY FRAUDULENT OR DISHONEST ACT OR ACTS" of the em- 

| ployees, - without any limitation whatever, Judge Morris’ statement is | 

| without supported citation of any authority whatever, and is contrary 

to the plain, unlimited obligation of the insurance policy, The insur- 

| ance company appellee cannot cite any competent authority whatever that 

| could support Judge Morris' thought; and the facts of such inability 

are conclusive of that point of law, 
The only test of liability under the express terms of the fidelity 

insurance policy is whether the acts of the employees were dishonest and 

whether, as a result, the employer suffered any loss, The facts are 

clear that Raney and Kane were engaged in the attempted embezzlement of 

appellant's property, and that appellant's losses were the direct re- 

sult of such dishonest acts. 

It is not necessary to prove facts necessary to support an action 
for fraud and deceit in its customary legal sense, to recover for losses | 
under a fidelity bond or insurance policy, It is not even required that. 
the employee should necessarily gain financially through the dishonest 
act. The test there is whether the employer has suffered a loss thereby, 


| Section 1199h Cyclopedia of Insurance Law, by Couch, Vol. 5: 


} 
} 


| "Again, since the contract stipulates for indemnity 
| of the obligee, the fact that the employee gains nothing 
~ financially “by “his acts < re fraud and dishonesty, amounting. eee os. Beets pee tae NT aE a 
to larceny or enbezalenect, 3s of no avail, where an 
= ep = 





"intention to gain by said act exists and they are done 
under an agreement with another whereby the employe is 
promised financial benefit from the wrongful transaction 
a) ag to the insured within the terms of the 
a ’ ankin v. U. S. Fidelity & G 
Sper teate ry, Ueneee y uaranty Co,, 86 Ohio St, 


As to the acts of both vice presidents of j 
ar eae p of plaintiff, Raney and Kane, 


"It is relevant and material also to show tha 

date the cashier whose fidelity was guaranteed ae eetieee 
| an apparent balance to his credit ina large sum, was, in 
| reality, partly by reason of various improper actions by 
him in his fiduciary capacity, and also because of other 
false entries, a debtor to the employer bank to a large 
| 
} 


| 
is, as said in sec. 2245 of Cyclopedia of Insurance Law: 
| 
| 
| 


| amount." 72 Fed. 470, affirmed 170 U.S, 133. 
| In American Shops vs. Reliance Insurance Co., 97 A. (2) 513, the 
court noted that "if the policy contains inconsi 
stent or conflicting 

provisions, the courts will give effe p £ 
the greater benefit to the insured." ot to the provision which gives 

The dishonest act need not necessarily be for the monetary gain 
of the dishonest employee. Sec. 11991 of Cyclopedia of Insurance Law, 


|| Vol. 5: | 
| "A breach of trust or an abstraction of funds, together with | 
| deceit and concealment, is fraud or dishonesty within the meaning | 
} of a fiduciary bond, although the act is performed for the profit | 
| of another. And, as a general rule, the meaning of ‘fraud’ and 
‘dishonest' extends beyond acts which are criminal, the words beig 
given a broad significance, and being construed most strongly 


against the insurer," 


Any doubt as to the meaning of "ALL LOSS" insured by the policy 


must be determined in plaintiff's favor. Sec. 11991 Cyclopedia of 


Insurance Law: 


"This means that if a fidelity bond is reasonably 
susceptible of two constructions, one favorable to the 
insured and one favorable to the insurer, the construction 
will be adopted which favors the liability of the insured for 
the act or default in question, provided it is consistent with the 
obligation for which the bond is given (citing a long line of 
cases) and provided of course, that the contract is open to 
construction because of ambiguity or uncertainty in language 
used, since it is only when a provision of a fidelity bond is 
| ambiguous, and subject to two different constructions that it will 
| be construed against the insurer, and if there is no reasonable 
| doubt as to what the parties intended, the contract is not 


open to construction; **" 
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The insured is entitled to the most favorable construction. 
| (Municipal Court of Appeals, District of Columbia, 99 Atl. 645). 
And "where it is possible to adopt either of two reasonably con- 


| sistent interpretation, that construction will be adopted which permits 
| recovery rather than the one that would deny recovery." (Schneider v. 
| 








Insurance Co., 22 N.J. Super. 238, 242, 92 A 2a 68, App. Div. 1952) 





A mere preponderance of the evidence is sufficient. (Sec. 2245 


Cyclopedia of Insurance Law.) 





described in the celebrated decision of the late Justice Cardoza, then 
a Justice of the Court of Appeals of New York, in MEINHARD VS. SALMON, 


249 N.Y. 458, 468, 164 N.E. 545; 


| 

| 

| 

| 

| The test of a breach of a fiduciary duty is most significently 

| "Many forms of conduct permissible in a work a day 
world for those acting at arm's length, are forbidden to those 
bound by fiduciary ties. A trustee is held to something je ee 
stricter than the morals of the market place. Not nones ky | 


alone, but the punctilio of an honor the most sensitive, is 
then the standard of behavior. As to this there has developed a | 
| 


tradition that is unbending and inveterate. Uncompromising 

rigidity has been the attitude of courts of equity when petitioned | 

to undermine the rule of undivided loyalty by the "disintegrating | 
erosion' of particular exceptions, Wendt v, Fischer, 243 N.Y. 
] 439, 444, 154 N.E. 303. Only thus has the level of conduct for | 
| fiduciaries been kept at a level higher than that trodden by the | 
crowd,'! | 








l As to the breaches of trust and of fiduciary duties, the 8th Cir- | 
| cuit Court of Appeals in USF&G v Egg Shippers, 148 Fea, 353, said that 
fraud in a fidelity bond is a breach of trust, a want of financial in- 
tegrity, coupled with deceit and concealment, and resulting in financial 
loss to the employer. "Fraud" and "dishonesty" while relating to 


pecuniary matters, are employed in a broader and more comprehensive 





sense. They are not restricted to such conduct as imports a criminal 
| offense. An act entailing a financial loss to another may be both 
| fraudulent and dishonest, and yet not fall with the definitions of em- 
bezzlement and larceny. The court said that "The test is not whether 
the employe intended to personally profit by his course, tho that he did 
is perhaps a permissible inference from the facts shown. He occupied 
a position of trust and 


eee a 
| 








confidence which he secretly betrayed. Re received compensation for 
guarding the interests of his employer and he was wilfully, inten- 


tionally and grossly faithless. This is not a case of mere indiscre. 


tion or error of judgment." 


In Duance Jones Co. v. Burke, 121 N.Y.S. 24 107 (1953) it wae 
held that where the advertising agency's original officers or employees 
conspired to form a new corporate advertising agency which immediately 
appropriated fully half of the original agency's customere and almost 
the entire trained working force of the agency, the officers or em- 
ployees unjustly enriched themselves in breach of their fiduciary duty 
60 as to be liable for damages, - notwithstanding that the customers 
were not bound by contract to continue doing business with the original 
agency, and that the officers or employees had no contracts with the 


| 
original agency for definite term, and that they were froo to quit the 


| original agency and engage in competing activities, But hore, Raney 


Oe ee re Pe 


was not fea tan anit. 


AE AGIGRE PALER CA: ANE LAI LIES ALDEN I 


seeenmiiniied ie ee sia 
| In Pratt v. Shell Pet. Corp,, 100 F. 2d C.C.A. 10th) 833, the 


agent clandestinely purchased properties in which his principal was 


dealing, and concealed his purchases. The court said: 


"the inhibition is upon dealing with the subject-matter 
of the agency and making the use of information acquired while 
acting within the scope of the agency, It is infidelity of 


that kind with opportunity of detriment to the principal 
that subjects the unfaithful agent to liability for the gains 


and profits." 
In that case the court also said most significantly: 


“e*Tt must be held upon plain principles of reason 

and public policy that an agent occupying a place of 

1 trust and confidence is not permitted to put himself 
| in a position in which his personal interests may come 
in conflict with his duty to his principal. He cannot 

assume a position which may afford the temptation to 


subordinate the interests of his principal to those of 
In order to 


himself in the discharge of his duty. 
be free from temptation he is disabled from placing himself 
in such a position." (Citing authorities). 


The court noted further: 


'The fallacy of the argument is that it rests upon the 
postulate that actual detriment or damage must be shown 


of dm a case of this kind." 











the party from a judgment on the 


If two inferences may be drawn as to whether or not the conduct of 
the agent was to the damage of his principal, the inference that it was_ 
will be made. Ashman Ve Miller, 101 F. 2a (C.C.As 6th) 85. 

Even if the employer be not damaged, and there be no loss to the 
employer, if the agent violates the fiduciary obligation rule, and makea 


a profit, the agent is still liable to the principal for reimbursement 





to the principal of the profits. Jackson v. Smith 254 u.s. 586, 65 L. | 
ed. 418. The agent's personal interest cannot be antagonistic to those | 
of his trust. And the same decision goes on to show that others who 
knowingly join a fiduciary in such an enterprise likewise become jointly 
and severally liable with the agent for such profits. That applies to 
the action of the Fischer Co. in encouraging Raney to take the Haoner 
franchise in Washington, and Kane's joinder of Raney, in derogation of 


plaintiff's property rights. And the losses of plaintiff resulted from. 


the near complete embezzlement of plaintiff's property - the breach by 
Raney and Kane of their fiduciary duties - just as, if in the case of 
rape, a death occurs from the attack, the offender is guilty of murder. | 
Equity when dealing with wrongs of fiduciaries goes as far as oc- 
casion requires. Turner v. American Metal Co., 36 N.Y. Supp. 2d 387. 
Liability definitely attaches to one knowingly lending his aid in any 


way (Kane) to the perpetration of a fraud, and to one enjoying the 


fruits of the fraud. Russell vs. Post, 138 U,s, hos, 34 L. ed. 1009 





APPELLANT'S MOTION FOR NEW TRIAL WAS 
NEVER ADJUDICATED, AND COULD BE AMENDED AS 
PRAYED TO INCLUDE THE GROUND OF PERJURED 
TESTIMONY 
Plaintiff's motion for new trial was timely filed. It was never 
adjudicated, but was struck by the court. It was thus the subject 
of amendment. (R. 30-31) The striking was on substantially technical 
and invalid grounds. 
Appellant's motion for the amendment of its motion for new trial 


in the trial court is allowable, and amendments date back to the 


date of the motion; hence the one year limitation in relieving 
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| ground of 
newly discovered evidence (EVEN IF THAT BE THE GROUN 
AS WE THINK a 
THE SUBSTANTIVE GROUND OF PERJURY IS THE GROUND) i t 
& no 


| Operative. Francis vy. $ 
- Southern Pacific Co. (C.C 
P «CoA. 10, 1947), 162 F 








| Bender's Federal 
ie 3 Practice Manual dealing with annotations under F deral 
| es 59 and 60, edie 
Such desired amendment of the motion for new trial 
show that th aay 
e judgment was procured by perjury is perfectly c ist 
with the origi noi 
ginal motion which sho 
wed the innumerable i 
instance 
fatal variances in Raney's testimony itis 
I} 
! RANEY'S TESTIMO 
ACTION PROVES THAT KANG” ais, poorer 
| FALSELY IN THIS ACTION, anette 
Kane, unknown to a 
| ppellant, h i i 
| » had been “involved in the whole pic- 


J g 


lieve tha 
t he was simon pure, although the trial judge criticized 
cize cer— 


') tal 
n of his conduct. So that Kane's acts too were dishonest and con= 


tributed to the losses of appellant, but the evidence thereof 





"tANY OTHER REASON JUSTIFYING RELIEF 


FROM THE OPERATION OF THE JUDGMENT" THAN THOSE 
REASONS SPECIFIED WHICH ARE SUBJECT TO THE ONE 
YEAR TIME LIMIT, THE ONLY LIMITATION IS THAY 
APPLICATION "SHALL BE MADE WITHIN A REASONABLE 
TIME" EVEN IF THERE IS ALSO PRESENT A REASON 


SUBJECT TO THE TIME LINIT OF ONE YEAR 


h is the interpretation of our Supreme Court. 


y does not limit the power of the court when 


| 
(| 
before the trial judge in this action. 
| IF THERE BE 


Suc 


The rule expressl 
to give relief under the saving 


fraud has been perpetrated upon it, 
Hartford 


As an illustration, see Hazel-Atlas Glass Co. V5- 


Empire Co., 322 U.S. 238. 

1 The following decision is conclusive of appellant's right to the 
| new trial: In Klapprott v. U,Se» 1949, 335 U. S. 601, 69 S. Ct. 

| sed a petition to set 


District Court dismis 
ting aside an order admitting petitioner 


clause. 


| 


384, 93 L. ed. 266, the 


aside a default judgment set 


to citizenship. The Court of 
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Appeals affirmed. The Supreme Court reversed, and granted a hearing 


on the merits of the denaturalization eomplaint, and in an opinion by 





| Mr. Justice Black said: 


| "Third. But even if this judgment of denaturalization 

| is not treated as void, there remain other compelling 

| reasons under amended 60 (b) for relieving the petitioner 

| of its effect. Amended 60 (b) provides for setting aside 

a judgmmt for any one of the five specified reasons or for 

| ‘ANY OTHER REASON JUSTIFYING RELIEF FROM THE OPERATION OF 

i A JUDGMENT,' The first of the five specified reasons is 
‘mistake, inadvertence, surprise, or excusable neglect. ' 

| To take advantage of this reason the rule requires a litigant 

| to ask relief ‘not more than one year after the judgment, 

| order, or proceeding was entered or taken. It is contended 

| that the one year limitation bars petitioner on the premise 

| that the petition to set aside the judgment showed, at most, 

| nothing but ‘excusable neglect’. And of course the one year 

| limitation would control if no more than 'neglect' was disclosed 
1 by the petition. In that event the petitioner could not avail 

| himself of the broad ‘any other reason’ clause of 60 (b). 

| BUT PETITIONER'S ALLEGATIONS SET UP AN EXTRAORDINARY SITUATION 

| WHICH CANNOT FAIRLY OR L@GICALLY BE CLASSIFIED AS MERE 'NEGLECT' 
| ON HIS PART. THE UNDENIED FACTS SET OUT IN THE PETITION 

REVEAL FAR MORE THAN A FAILURE TO BEFEND THE DENATURALIZATION 

} CHARGES DUE TO INADVERTENCE, INDIFFERENCE, OR CARELESS DISREGARD 
OF CONSEQUENCES, 


s@228% 


! "Under such circumstances, petitioner's prayer for setting aside | 


the default judgment should not be considered only under the 


excusable neglect, but also under the ‘other reason' clause of 
60 (b) to which the one year limitation provision does not apply. | 


z | 21 
enough to authorize the court to set aside the default judgment 
} and grant petitioner a fair hearing. "(Emphasis supplied) 


What could be more compelling than that plaintiff should be granted a 











fair hearing upon the true facts as to which Raney perjured himself at 
the first trial? 

The foregoing Supreme Court decision is definite and controlling 
authority that in the case at bar the ‘other reason justifying relief 


trom the operation of the judgment' is perjury - the most vicious 


conduct imaginable in trials. Certainly, the fact that the procure- 


ment of the judgment by perjured testimony happens to be provable 


| by evidence that is newly discovered is not cause to 


ee eI US 





| 
| 


deny the right of the court to set the judgment aside because, for 


reasons of newly discovered evidence, the motion must be made within 


| one year. 


THERE IS NO QUESTION THAT THE APPELLATE 
COURT MAY REVIEW THE TRIAL COURT'S DENIAL 
OF A MOTION FOR NEW TRIAL, A MOTION FOR 
AMENDMENT THEREOF TO SHOW THE SUBSTANTIVE 
CAUSE OF PERJURED TESTIMONY 

This court held that it may reverse an order denying a motion for 
new trial because plaintiff, who was an important witness, could not tes+ 
tify at the trial because of mental and physical infirmity, and a con- 
tinuance had been refused. Cornwell v. Cornwell, 118 F. 2d 396 (App. 

D. C. 1941) 

For abuse of trial judge in refusing mistrial after prejudicial red 
mark of witness the effect of which could not be overcome by a caution to 
the jury to disregard it, the judgment may be reversed. Beck vs. Wings | 
(C.C.A. 3rd,1941), 122 F.2nd 114, See also Bender's Federal Practice 
etuauna, stune SD- 

CONCLUSION 

When perjury has been committed, as here, no amount of conjecture, 
surmise, and guesswork can say that, if it had not been committed, the | 
judgement would have been the same, The perjury has left its earmarks, 
as in this case, and only the truth of the facts should be the basis of 
any valid judgment, unaffected by the perjury of the principal witness. 


For such reasons, it is respectfully submitted that (pgm, seek 


| emedeslogt—the judgment below entered by Judge Wilkin should be reversed, 


ow —, 
ss | - 
' 


and set aside, and that appellant should be awarded a new trial. 


| THADDEUS G, BENTON 
| ATTORNEY FOR APPELLANT 
| 77 PARK AVE., NEW YORK, N.Y. 
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UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 





 Yiddsecet INC.» 
Address: #1 Tulip Lan 


eC, $ 
Short Hillis, N.J,) 





Plaintiff 
t 
¥s. CIVIL NO, 5366-'52 
} 
AMERICAN AUTOMOBILE INSURANCE 
COMPANY, SAINT LOUIS, MO, : ah for Seer tese Ler rontense 
of insure oy. 
(Address: Woodward Bldg., $ celina 
Washington, D.C.) 
3 
Defendant 
: 
COMPLAINT, 


Plaintiff complains of defendant, and respectfully shows: | 


a 


1, Plaintiff is a corporation organized in September, 1950 and 
existing under the laws of the State of Delaware, and at all times | 


jainee on or about Oatobker 2, 1950 nese ween isicensed to do business | 





lin the District of Columbia. 
2. Defendant is a corporation actually doing business in the — 
District of Columbia, and, on information and belief, is licensed td 
© business in the District of Columbia. 
3. The amount in controversy in this cause is in excess of 
$3,000 exclusive of interest and costs, 
4k, Plaintiff purchased from defendant, at great cost, ita "Com- 
ehensive Dishonesty, Disappearance and Destruction Policy -- Form 
", effective October 22, 1950 and for three years thereafter, being 
lioy No. D-4319 957, to afford plaintiff£ "protection ageinst em- | 
loyee dishonesty", and which insured plaintiff, among other things, 
gainst "all loss sustained" “through any fraudulent or dishonest act 
acts, committed anywhere by any of the employees acting alone or | 
collusion with others, including loss of money and securities and 
ther property through any such act or acts of any of the employees"| 
~~—-—-he pleantate, Pleintif? paid defendend the premium it charged for | 2 Oar, 


| R. prior appeal $13,518 1 


















he said insurance policy, and complied with all obligations on 
ite part provided by the said policy, 

5, Between Ootober 22, 1950 and July 27, 1951 two individuals 
in plaintiff's regulay employ, Vis, Ed M, Raney 46 Vice President 
a@ Menager, and Dennis J, Kane first as salesman and later as 
joe President, at ali times owing plaintiff the highest degree 
of fiduciary duty and loyalty, committed the following acts 
covered by the aforesaid insurance policy, through and 48 a re~ 
ult of which acts plaintiff sustained large losses hereinafter 
lieged: 

Acts of Ed M, Raney 

(a) The payment to himself weekly, from plaintiff's bank 
account, from October 22, 1950 to April 1, 1951, of the sum of 
pproximately $1937.42 more than permitted under his contract with : 
plaintiffs plaintiff having been wrongfully induced by such em- 


Ploye to permit the said payments to be made by such employe's 
misrepresentations that his earned commissions were sufficient to 


permit such payments to him, and that plaintife's net income on 
Sales made and sales contracts in hand for the period October 2 | 
to December 31, 1950 was approximately $3,000 or more greater than | 
the net income reported by plaintiff's bookkeeper. | 
(b) The attempt, clandestinely, without plaintiff's knowledge, | 
in February or March, 1951, to acquire for himself a valuable | 
franchise then held by plaintiff to sell exclusively in the Dis- 
tricot of Columbia, Maryland and Virginia the H, @, Fisoher & Co, 
X-ray and diathermy machines and accessories, in violation of 
his fiduciary duties to plaintiff; the making of misrepresenta- 
tions to the Fischer Co, as to the competence of plaintiff to hold 
said franchises the conspiring by such employe with the said 
Fischer & Co, to have it terminate the said franchise held by 
plaintiff; the subsequent acceptance by Raney of employment with 





| 
the Fischer & Co. after plaintiff had ascertained the aforesaid 
facts and Raney's employment with plaintiff had become untenable; 








the subsequent doing of medical equipment business by Reney in 
the District of Columbia, Maryland and Virginia in violation of 
his covenant with plaintire not to do so; ~ a11 of which aets 
resulted in the subsequent termination by the Fischer & Co., with- 


out justification, and under the influence of Raney, of plaintiff's 
aforveseid franchise, 





















(¢) The deliberate payment to himself of $24.38 from plain- 
tiff?'s bank account, instead of paying the said amount to the 
United States pursuant to the Federal Soolal Security Law, in de~ 
fiance of law and hie contract with plaintiff, 






AVA OF Pape 





tad # ah Ni: 
(d) The appropriation of Fifty Dollars ($50.00) in cash be- 
longing to plaintiff, instead of delivering the same to plain- 


‘ 
Oe Oe 





tiff's ceshier, and the taking from plaintiff's cash box in custody | 
of plaintiff's cashier, of the sum of $34.50 in cash, without 
authority, for his personal use, 


siete his earned commissions on sales made and orders ropre- 

sented to be in hand or procurable, in excess of payments made to | 

my for the purpose of inducing plaintiff to make additional pey~ 

ments to him to which he would not have been entitled if the facts 
reported. 

is print a from plaintiff's books of account rab 

credit to Dr. Rosenberg of $400.00, thus pormitting plaintiff's 


en 
books to show the employe to be due $200 more than would have be 


due 


from pia 
by the act of said Kane without plaintiff's knowledge, 6 
berg» 


0% on aii his purchases, for the purpose of permitting 
nore 
laintiff to believe thet the aaie to ir. Rosenberg was : 
é o make 
fitable than it actually was and of indicing plaintiff t 
Se ts to the said Kane than he was entitled to receive, 
more paymen 


or purpos % plaintiff's 
Th e, clandestinely, withou 
(g) The attempt 5 


if plaintiff had known of such credit; and the concealment 
intiff of the fact that plaintiff hed promised Dr. Rosen~ 


discount of 2 











knowledge, in about June or July, 1951, to ecquire for himself 
& valuable franchise held by plaintiff to gell exclusively in 
the Distriot of Columbia, Meryland and Virginia, the H. @, 
Fischer & Co. machines, in violetion of fiduciary duties to 
plaintiff; the conspiring with the said Pischer & Co, by such 
employe to have the Fischer & Co. terminate the seid franchise 
held by plaintiff; the subsequent termination by the Fischer & 
Go, of its said franchise in favor of plaintiff, and the procure- | 
ment of such franchise by the said Kane and his partner, with the | 
@id of the aforesaid Reney, to plaintiff's great ioss, 
(h) The deliberate omission of Kane in June and July, 1951 

to close certain sales of plaintiff's products, while receiving 
@ drawing account from plaintiff paid to him upon the understand- | 
ing that he was putting forth his best efforts to sell plain- | 
tiff's products, with the purpose and intent of terminating his | 
employment with plaintiff and then closing such sales when in 


\ the employ of pieintirr's competitor. 









6. Through and as a result of the aforesaid acts of Raney, 


Pieintifrr sustained losses aggregating more than $5,000; and 
through end as a result of the efroresaid acts of Kane, plaintiff 





sustained losses aggregating more than $5,000, 

7. Pleintiff duly notified defendant of the discovery of 
the aforesaid losses or cccurrences which might give rise to a 
@laim, and timely filed sworn proofs and supplemental proofs of 
losses; but defendant refuses to pay plaintiff the amount of said 
losses, or any part thereof, under the mistaken claim that the 


| said losses are not covered by the above described policy. 

| 8, On or about April 10, 1952 plaintiff discovered that there 
|had been stolen from the possession of plaintiff, without knowledge 
of plaintiff's employees, or by acts of piaintiff's employees, 
prior to September 5, 1951, one oecelloscope and one floor polish- 
‘4ng machine, eaoh of the value of $125.00. Plaintiff timely re- 
pee seid discovery and loss to defendant, but defendant refused 
to pay plaintiff therefor. 





WHEREFORE, plaintiff’ prays & decree of the Court requiring 
efendant to specifically perform ite aforesaid contract, and to 
make payment to plaintiff of the sum of $10,250, with interests 


and costs. 


1625 K Street, N.W.; 
Washington, D.C. 





fHADURUS G. KENTON, 535 B venus , | 
New York, NX. 
ATTORNEYS FOR PLAINTIFF 








IN THE UNITED STATES DISTRICT COURT 
FOR THE 

| | DISTRICT OF COLUMBIA 
Boomhower, Inec., 

Plaintiff, 

v8, 

Amerioan Automobile Insurance Co,, 

Piisdoparty ciainbi¢e, 

Civil Action No, 


5366-52 


va. 


Dennis J, Kane 
o/o District X-Ray COs, 
1772 Columbia Road, N.W. 


Washington, D,C., 





Ed M, Ra 
o/o H. @, 


Third-party defendant, 
and 


ne 
Pischer & Go. 


9451 West Belmont Avenue 
Pranklin Park, Illinois. 


Third-party defendent, 
THIRD-PARTY COMPLAINT 


1. Third-party plaintiff is a corporation doing business in 
the District of Columbia; the third-party defendants, Dennis J. 
Kane and Hd M, Raney, are citizens of the United States with 
their place of business in the District of Columbia and in the 
State of Illinois, respectively. The claims against third-party 
plaintiff exceed $3,000 and the action against third-party de- 
fendante is based on said claims against third-party plaintiff’, 

2, Plaintiff, Boomhower, Inc., has filed against third- 
party plaintiff, American Automobile Insurance Co,, a complaint 
attached hereto as Exhibit A. 

3. Third-party defendants were formerly Vice~Presidents and 
Salesmen of Boomhower, Ine. Plaintiff entered into an insurance 
contract with third-party plaintiff covering losses due to em- 
ployee dishonesty. 
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4, Plaintiff bases its complaint on alleged loases which 
occurred due to alleged fraudulent and dishonest conduct of the 
third-party defendants and claims that third-party plaintifr was 
indebted to plaintiff under the terms of the aforesaid insurance 
contract, 

5. Third-party defendants agreed to reimburse third-party 
plaintiff for any loss and expense sustained through ite in- 
Gemnification of another or others for a loss resulting from any 
fraudulent and/or any dishonest act or acts of third-party de- 
fendants and to hold the company harmless as respects such an in- 
demifioation. 

6, Third-party plaintiff further says that the third-party 
defendants are liable to it for any loss or liability whioh it 
may have inourred under said contract of insurance by reason of 
acts of said third-party defendants because of an implied promise 


of indemnification, and third-party plaintiff is entitied to be 
exonerated from any such liability. 


WHEREPORE American Automobile Insurance Co., defendant and 
third-party plaintiff, demands: 

1, That judgment be entered against third-party defendants, 
Ea M, Reney and Dennis J, Kane, both individually and jointly 
for all sums that may be adjudged against third-party plainti?rf, 
American Automobile Insurance Co., in favor of plaintiff, Boom- 
hower, Ine. 

2, That the third-party defendants be commanded to exonerate 
the thixd-party plaintiff from any and all liability arising from 


their acts, 
Alexander M. heron 


okgon RK, 8 
Attorneys for American Automobile 
Insurance ¢ ny, 
Third-party Piaintirr, 
707 Munsey Building 
Washington 4, D.C. 
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UNITED STATES DISTRICT COURT POR THE 
DISTRICT OF COLUMBIA 


BOOMHOWER, INC,, : 
va. Plaintiff 
AMERICAN * AUTOMOBILE INSURANCE CO,, 
Defendant : 
CIVIL A 
DENNIS J, KANE, t No. 53 fuse 


Third Party Defendant 


Third Party Defendant 
 aAEEamnnenaneanagee ne a 


ED M. RANEY, 


ANSWER TO GOUNTERCLAIM OF THIRD PARTY 
DEPENDANT KANE 


For its answer to the counterclaim of the third party de- 
fendant Kane, plaintiff alleges: 

1. Denies that defendant Kane has any legal or equitable 
Claim egeinst plaintiff, 


2. Denies paravraph two of the counterciaion. 


3+ Denies that any sum is due defendant Raney vane 


meee Yt ‘Denies that ‘plaintice owes defendant Kene any sum what- 
ever. 











POR ITS LEGAL AND AFFIRMATIVE DEFENSES TO THE 
SAID COUNTERCLAIM PLAINTIFF ALLEGES 


1, That the Court does not have jurisdiction of the said 
counterclaim, 

2. That the counterclaim does not state a cause of action 
upon which relief may be had against this plaintiff in this pro-~ 
ceeding. 

3. That the alleged cause of action contained in the said 
counterclaim is void and unenforceable, if made, by reason of the 
istatutes of frauds and the parol evidence rule. 


| 
: 


4, That the third party defendent is estopped to assert the 





said cleim, by reason of numerous acts and the gonduct of de- 


fendant inconsistent therewith. 
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Plaintiff demands Judgment dismissing said counterclaim, 


ROBERT S, CAVINES 
ATTORNEY FOR PLAINTIPF 
1625 K ST., N.W., 
WASHINGTON, D.C, 
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APPENDIX A 


IN THE 
UNITED STATES DISTRICT COURT 
FOR THE District oF CoLUMBIA 
Civil Action No. 5366—’52 


ee 
BoomuoweErg, Inc., 
Plaintiff, 
v. 


AMERICAN AUTOMOBILE INSURANCE Co., 
Defendant and Third-party Plaintiff, 


Vv. 


Dennis J. Kane, 
Third-party Defendant. 


eee 


Memorandum by the Court 


Wun, District Judge (By Designation) : 


This case was submitted on the pleadings, pre-trial 
order, the evidence, arguments of counsel, and briefs. 

Plaintiff seeks recovery against the defendant insur- 
ance company on a policy issued by the defendant to insure 
the plaintiff against loss sustained ‘‘through any fraudulent 
or dishonest act or acts’’ of its employees. The complaint 
alleges that plaintiff suffered losses through the fraudulent 
and dishonest acts of two or its employees; namely, Ed 
M. Raney, its vice president and manager, and Dennis 
J. Kane, its salesman and, later, vice president. It lists 
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the alleged fraudulent and dishonest acts of Raney in 
Paragraph 5 of the complaint, under sub-paragraphs (a), 
(b), and (c), and lists the alleged fraudulent and dishonest 
acts of Kane in Paragraph 5, under sub-paragraphs (d), 
(e), (£), (g), and (h). 

In its answer the defendant insurance company admitted 
issnance of the policy and the employment of Raney and 
Kane by the plaintiff, but it denied the allegations con- 
tained in the sub-paragraphs of Paragraph 5 of the com- 
plaint, and denied that plaintiff had sustained losses as a 
result of the acts of Raney and Kane. At trial, it con- 
tended that the acts complained of by plaintiff were not 
within the terms of the policy. 

Raney appeared as a witness and testified that all 
amounts received by him from the plaintiff were due to 
him under his contract of employment. He relied not so 
much on the writings, evidencing the agreement, as on the 
conferences betwen him and plaintiff’s president, and on 
the practice and acquiescence of the plaintiff. He denied 
specifically the charges of clandestine attempts to obtain 
any franchise held by the plaintiff and denied that he had 
conspired to have the plaintiff’s franchise cancelled. He 
testified that he owed the plaintiff nothing, but that the 
company owed him for services rendered during his last 
days with the plaintiff company. : 

Kane voluntarily entered his appearance as a party and 
filed a third-party claim against the plaintiff for commis- 
sions which he alleged were due him on sales which he 
had made for the plaintiff and for supervisory services as 
vice president. He denied all charges of infidelity and 
dishonesty, and denied that he had even conspired in any 
way to deprive the plaintiff of any franchise. 

At trial, it was not disputed that the plaintiff had suf- 
fered severe losses. The active life of the Boomhower 
Corporation was short and the greater part of the invest- 
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ment, which it represented, was lost. There came a time 
in the brief history of the business of the plaintiff when 
the good will, confidence and cooperation between the 
plaintiff’s president and its principal employees, Raney 
and Kane, became dissipated and lost. First Raney and, 
later, Kane, left the service of the plaintiff as did other 
employees. Soon thereafter the business had to be liqui- 
dated. 

The president of the plaintiff company, Thaddeus G. 
Benton, who possessed nearly all the stock of the plaintiff, 
and served as its counsel, then ordered an independent audit 
of the books and accounts of the plaintiff and, after such 
an audit, employed bookkeepers to make readjusted and 
altered statements of account and records to set forth his 
contentions as to what the accounts of the company should 
show regarding credits and debits between the company 
and Raney and between the company and Kane. 

During the trial a great deal of time was spent by wit- 
nesses and counsel discussing accounts and accounting 
methods, but without any practical result. The rights and 
liabilities of the parties had to be determined by the con- 
tracts between the parties and by the acts of the parties 
in the various circumstances. It was not the kind of case 
which can be presented by statements of account and cer- 
tainly not by altered and readjusted statements of account. 


The four important and controlling issues in the case 
were: 


(1) Was there deceit or dishonesty on the part of em- 
ployees within the intent and terms of the insurance policy? 


(2) Were Raney and Kane liable for the amounts by 
which their advances (on drawing account or as salary) 
exceeded their commissions on sales or company profits? 


(3) Was Kane liable for discounts allowed to pur- 
chasers and loss on ‘‘trade-ins’’? 





Mh 
Appendiz A 


(4) Is the company liable to Kane for sales made by 
him but completed after his departure from company 
service and for supervisory services as vice president? 


It is apparent that such issues could not be determined 
by statements of account or audit reports. Accounts, if 
original entries, might serve to show what the parties did 
at the time of the transaction, and what was paid and 
received, but not much more. The case illustrates the 
fact that books of account, financial statements, and audit 
reports, overlook and disregard some of the most essential 
and vital forces in life and business. Bookkeeping is a 
very restricted system of recording the financial transac- 
tions of a business, the listing of things and dollars and 
cents. It overlooks the influence of over-all economic condi- 
tions, good will, personality, leadership, cooperation, and 
zeal. Mr. Benton sought the cause of his company’s failure 
in a'study of its books and records. A consideration of all 
the evidence in the case indicates that the cause of failure 
was not recorded in the books of account. 

Raney and Kane both testified that their discontinuance 
in the employ of the plaintiff, and the losses which the plain- 
tiff suffered, were due to the attitude, conduct and practices 
of the plaintiff’s president. They said they were made 
to feel that he had lost confidence in them, and that he 
made the employees lose confidence in one another. His 
orders and demands, they said, were unreasonable, dict- 
atorial and impossible of acceptance. It became apparent 
from the testimony that there was an irreconcilable con- 
flict of personalities. The relations between the president 
and the two principal employees failed to inspire enthusiasm 
for the work and dissipated good will and confidence. The 
zeal, and hope, and spirit of cooperation which had prompted 
them to enter into the business was undermined by critical 
and captious supervision. 

It is not necessary for this court to review in detail 
the history of the corporation or to make an analysis of 
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the personalities engaged in the plaintiff’s business. The 
evidence imdicated that the plaintiff’s president, though 
a gentleman of learning and high principle, lacked the traits 
and temperament that make a success of a business which 
depends on salesmanship. He evidently saw the possi- 
bilities of the business, the available market in this district 
for electrical medical equipment and therapeutic machines, 
and made a good selection of men to carry it on, but he 
could not retain their ardor, enthusiasm and devotion. 
There is no doubt of the fact that Raney and Kane, and 
other employees, left the company with a feeling of 
exasperation and resentment. 

The evidence failed to sustain the allegations of the 
complaint regarding fraudulent and dishonest acts of em- 
ployees. There was no evidence of collusion or connivance 
betwen the company’s bookkeepers and the employees, 
Raney and Kane. The bookkeeper was the employee of 
the plaintiff, selected by the plaintiff’s president. Company 
transactions were honestly reported to him and honestly 
recorded. The independent audit of the company’s books 
revealed no improper accounting methods. The books, 
records, accounts, and reports of salesmen, were always 
available to the president. They were subject to his in- 
spection on his frequent visits to the company office, and 
he was given additional reports frequently by mail and 
telephone. 

Concern for the success of the company, and the need 
and desire of the salesmen for commissions, and advances 
on commissions, no doubt led to the reporting of prospective 
or incomplete sales at times, but there was no collusion 
or attempt to falsify records or to overload the company 
with inventory. The subsequent alterations and adjust- 
ments made in obedience to the president’s orders were 
based upon a different construction of the employment 
contracts and company policies and practices from that 
which the employees understood to be right, and which 
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was generally followed up to the time of the departure 
of Raney and Kane. 

The understanding of the terms of seeolorsent and 
basic relationships by the employees was fully revealed in 
practice and was openly and vigorously defended by the 
employees at time of trial. No deception was practiced 
by them at any time. If the practices and understandings 
of the employees were different from those of the presi- 
dent, he should have cleared up the differences of under- 
standing and corrected the objectionable practices at an 
early stage of the company’s life. That there is a marked 
difference of opinion between the president and the accused 
employees, regarding rights and liabilities, is no reason 
why those opinions on either side should now be classified 
as fraudulent or dishonest. Even if the contentions of 
the president should be sustained, the company would 
have merely a claim against the employees for overpayment 
on the drawing account which the company maintained for 
the employees, and for unwarranted allowances to sales- 
men. Such claims would be based on open account and not 
on fraud or dishonesty. 

Some of the present complaints of the plaintiff may be 
justified. Some of the things said and done by the accused 
employees, especially after the disruption of their rela- 
tion with the plaintiff, can not be justified in a court of 
law, but such acts and statements do not constitute the 
kind of fraud and dishonesty against which the insurance 
company promised to protect the plaintiff. 

Raney testified that he falsely stated to the president 
of the plaintiff that he had sent his private correspondence 
away because he wished to avoid litigation. A court can 
never condone a misstatement of fact, but this court can 
not find from the evidence that such false statements 
occasioned the plaintiff any loss or that it constituted the 
kind of fraudulent or dishonest act as was covered by the 
insurance policy. 
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made, by practice in the trade, as imposing an obligation 
on the employees to repay to the company all advances 
in excess of their earnings. This the court can not do. 
The evidence revealed that there was no standard practice 
in the business, and such decisions on the point as have 
been made by the courts were necessarily based on the 
peculiar circumstances of each case. There is no estab- 
lished rule of law regarding drawing accounts. In the 
absence of any provision in the contract, or established 
practice or rule of law, the court can only leave the parties 
where they placed themselves. 

Here, again, it is apparent that the company’s claim 
is only a disputed book account for return of money which 
it advanced. It is not a claim for fraud and deceit, because 
the records, accounts, and all the circumstances were within 
the knowledge of or available to the company, and its 
chief officer, at all times. The president of the plaintiff 
was too active and attentive to the company’s business to 
be uninformed as to what was going on or how the affairs 
of the company were being conducted. He was too ex- 
perienced and intelligent to be deceived. He and the 
employees, for many months, were so confident of the 
success of the business, were so encouraged by its pros- 
pects, that they gave no consideration to such matters as 
are now presented to the court. 

There were some scraps of evidence tending to show 
that Raney had talked with other dealers about the com- 
pany’s franchise from the Fischer Company. Such testi- 
mony was not very definite. Like the testimony regarding 
the drinking of beer during the installation of a machine 
sold by the plaintiff company, which was said to have dis- 
pleased the purchaser and some of his patients, if legally 
pertinent, it was trivial. At most the drinking was an 
indiscretion on the part of Raney and, even if it should 
be magnified to support the charge of the plaintiff that 
Raney was intoxicated, still it would not be an act covered 
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Kane withheld from the company $50.00 of its money 
which had come into his hands. He held it as an equitable 
set-off against his claim against the company for wages 
and commissions. He reported the payment at the time 
and openly confessed in court that he should be charged 
with it, and said that he would repay it if his claim against 
the company should not be sustained. The controversy 
between Kane and the plaintiff over such an item is not 
within the purview of the insurance policy. It is not neces- 
sary to analyze each charge of the plaintiff. The pending 
lawsuit: is proof of an honest difference and dispute, but 
a review of all the evidence fails to support the plaintiff’s 
charge of fraud and dishonesty. 

The issue regarding alleged overpayments on drawing 
account or as salary illustrates the character of the dis- 
pute and how it arose. When Raney and Kane were em- 
ployed, it was frankly recognized by the plaintiff that its 
obligation to finance the business required it to sustain 
its officers and salesmen until their returns as commissions 
or company profits afforded them the means of livelihood. 
Provision was made for a drawing account or advances on 
a weekly or monthly basis. No provision was made, how- 
ever, at the outset for the settlement of accounts between 
the company and employees in the event that their advances 
should exceed their commissions or their share of the 
profits. It is perfectly clear why no such provision was 
made. It was not within the contemplation of the parties 
at that time. If it could have been seen at that time that 
the commissions and profits would not exceed the advances, 
the contract of employment would not have been made. 

The inducement for the plaintiff’s risk of its capital 
in the business, and the inducement for the employees’ 
service, was the confident belief that commissions and 
profits would greatly exceed all advances. This court can 
not make a contract when the parties failed to do so. The 
plaintiff asks the court to construe the contract which was 
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by the insurance policy. That the plaintiff lost the Fischer 
franchise is undisputed, but the evidence failed to establish 
any direct connection between talk by the employees and 
the loss of the franchise. The insurance company can not 
be held liable for gossip or indiscretions. 

This court can not rewrite the history of Boomhower, 
Inc., nor can it readjust its books of account, nor impose 
liability upon the defendant insurance company for its 
losses which did not arise from fraud and dishonesty. The 
complaint must, therefore, be dismissed as to the American 
Automobile Insurance Company and, when that happens, 
Raney also goes out of consideration. He is not a party 
and there is, therefore, no jurisdiction in the court to 
determine disputed questions of liability between him and 
the company. 

The controversy between the company and Kane requires 
further consideration. The evidence failed also to sup- 
port the charges of the plaintiff again Kane. The court 
was impressed by the testimony of Kane that he had 
labored diligently and conscientiously to make a success 
of the company’s business. The evidence supports him 
and does not support the adjusted and altered statements 
of account prepared by the plaintiff on order of its presi- 
dent. There was some indefiniteness about terms of em- 
ployment, so far as certain transactions were concerned, 
but the long practice regarding payments to Kane and 
the books and records kept by plaintiff’s own bookkeepers, 
which were available at all times to the president, indicate 
that there was no deceit or fraud practiced by Kane against 
his employer. 

The plaintiff says, at page 40 of its brief and proposed 
findings: 


‘‘The accuracy or inaccuracy of Kane’s repre- 
sentations as to the state of his account with plaintiff, 
based on his true earnings, for the period from 
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January 12, 1951, through the month of July, 1951 
is therefore the test of whether Kane induced plain- 
tiff by any dishonest act or acts to make such 
advances to him.’’ 


The evidence revealed no misrepresentations, but only 
his honest contentions as to his earnings. If the court 
should sustain the contentions of the plaintiff, regarding 
discounts and losses on ‘‘trade-ins’’, the court would have 
to find that the company’s claim arose not out of fraud 
and deceit, but out of an honest and vigorously contested 
difference of opinion. Construed in the light of the over-all 
purpose and intent of the contract of employment, Kane’s 
contentions regarding discounts allowed and losses from 
‘‘trade-ins’’ seem justified. 

Kane was to receive as his commission one-half of the 
firm gross profit on each sale made by him. Kane claimed 
that any discount allowed to a customer was to be borne 
equally by the company and the salesman, and that any 
machine traded in as part of the purchase price should be 
sold for whatever it would bring, with the company receiv- 
ing half and the salesman half of the selling price. That 
method is consistent with the general terms of the con- 
tract. To charge the salesman with all of the discount 
allowed, and with all of the loss on the trade-in, is contrary 
to the general intent of the contract and contrary to the 
actual practice of the company. This court need not dis- 
cuss details of accounting methods. If the discount allowed 
is deducted from the list or selling price of the machine, 
and the firm gross profit is then determined by finding the 
difference between the discounted selling price and the 
amount paid by the purchaser, and the result, the firm gross 
profit, is then divided between the company and the sales- 
man, the discount is borne equally. That is the way the 
business was transacted, and there is no reason to vary 


from that practice now. 





. B 


Appendix A 


. After Kane became vice president and sales manager, 
he had clear authority to make contracts and decisions 
concerning sales, discounts, and valuations on machines 
: traded in. During his employment as salesman, he dis- : 
na cussed all sales and allowances with Raney and such in- ! 
formation was always available to Benton while Kane ! 
was salesman and sales manager. There is no evidence 
d that discounts or allowances were ever concealed or with- 
held from the plaintiff. Some of the transactions, such as 
the sale to Rosenberg about which the plaintiff now com- 
> plains, were fully discussed with plaintiff’s president. The 
wie evidence revealed that the president was present when 
the details of the agreement were consummated. All details 
of sales transactions were shown on the plaintiff’s records. 
If, when a machine traded in as part of the purchase 
price was sold at a loss below the valuation allowed for 
it, and the price received was divided between the company 
and the salesman, it is apparent that the loss on the ‘‘trade- : 
A in’? was borne equally by the salesman and the company | 
and that again seems in perfect accord with the over-all | 
intent of the contract between Kane and the company. 
Under the system of accounting used by plaintiff prior 
to the president’s readjustments, no allowances were made 
to Kane on unbilled sales. It was the practice of the com- 
pany not to credit salesmen’s accounts until after the 
merchandise had been delivered and billed. The evidence 
reveals that Kane never claimed and was not paid any 
commission on the unconsummated Thorn transaction. The 
evidence also reveals that the company suffered no loss 
Fi by depreciation of the X-ray machine which was lent to 
a customer pending delivery of another machine. The 
3 evidence revealed that the machine was sold to a doctor : 
in Baltimore at its list price. There is, therefore, no oc- | 
casion to charge Kane’s account with depreciation loss. ! 
There was no evidence to refute Kane’s testimony that 
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he had used for the company business the petty cash with- 
drawn from the company’s office. 

The only claim which the plaintiff asserts against Kane 
that has any support from the evidence and the law, is 
its contention that it is entitled to one-half the profit made 
by Kane on the equipment which he bought from Doctor 
Murphy and sold to Doctor Gibson. The equipment was 
not such as the plaintiff company carried. In order to 
make a sale to Doctor Murphy, Kane took from him equip- 
ment which he did not need and allowed him $100.00. Kane 
then resold the equipment to Doctor Gibson for $200.00. 
Plaintiff’s president claims one-half the profit on the 
theory of ‘‘corporate opportunity’’. One of the book- 
keepers testified regarding this transaction that it never 
should have appeared on the company’s books. It was a 
separate transaction between Kane and the two doctors, 
but since it did go through the company books, and arose 
out of company business, a strict interpretation of the 
rule against any individual gain by an agent from the 
business of his principal requires a division of such profit 
in accordance with the general provision and intent of the 
employment contract. 

Coming to a consideration of defendant Kane’s counter- 
claim, the court finds that the evidence supports his allega- 
tion that he is entitled to commissions on sales made by 
him before his resignation, and compensation for his 
managerial services. The evidence reveals that Kane was 
the procuring cause of all the sales included in his counter- 
claim, and that all listed sales have been delivered and 
billed. The fact that some of the sales invoices were marked 
‘“stock’’, ‘‘phone’’, or bore the names of other salesmen 
because of their participation in the delivery of the merchan- 
dise, does not negative Kane’s claim that he had made the 
sale. It was Kane’s efforts that procured the Veterans 
Administration, Gallinger, and National Bureau of Stand- 
ards contracts. 
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When Kane assumed the office of vice president and 
sales manager, after Raney’s departure, he notified the 
company that he expected to be compensated for such addi- 
tional services as such offices required. No amount was 
agreed upon. The plaintiff argues that Kane is not entitled 
to additional compensation because in such position he was 
given access to the company’s information regarding pros- 
pects and sales possibilities. It seems, however, that Kane 
would, and should, have been given such information as 
salesman. The evidence is clear that he assumed addi- 
tional responsibilities as vice president and sales manager, 
and rendered substantial services beyond his duties as a 
salesman. It is a well-established principle of law that 
when something of value is delivered and accepted, with 
knowledge that payment is expected, an obligation to pay 
follows, and if the price is not agreed upon in advance, 
then the law imposes an obligation to pay a reasonable 
price. 

Considering all the circumstances, the court determines 
that $375.00 is a reasonable sum to be paid for such 
services. The court is constrained to find that the plain- 
tiff was not justified in terminating Kane’s commission 
account, nor in withholding Kane’s weekly payment checks. 
When the plaintiff sought to change the contractual rela- 
tions with Kane, he was justified in resigning. He is 
entitled, however, to commissions on sales made prior to 
his resignation which were delivered and billed subse- 
quently. From his claim for commissions, there should be 
deducted the $50.00 which he withheld from company funds, 
and also $50.00 to cover one-half the commissions or profit 
on the sale to Doctor Gibson. The court, therefore, finds 
against the plaintiff on its charges against Kane, and 
awards to Kane a judgment for $1463.26. 
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The complaint of the plaintiff is dismissed, and the 
third-party claim of Kane is sustained in the sum of 
$1463.26. Judgment is awarded in favor of the defendant 
insurance company and Kane, including costs. 


R. N. Wrtxzrn, 
U. S. District Judge. 


August 9, 1954, 
Washington, D. C. 
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APPENDIX B 


IN THE 
UNITED STATES DISTRICT COURT 
FOR THE District oF CoLUMBIA 
Civil Action No. 5366—’52 


——————— EEE 
Boomuowez, Inc., 
Plaintiff, 
v. 


American AuTOMOBILE InsuRANCE Co., 
Defendant and Third-party Plaintiff, 


Vv. 


Dennis J. Kane, 
Third-party Defendant. 


——_—_ 0 > 
Order 


The above entitled cause having come on for trial on 
the 19th day of May, 1954, and upon consideration of the 
pleadings filed, the testimony given and the exhibits intro- 
duced therein, and upon consideration of the briefs filed 
herein by the parties, it is by the Court this 24th day of 
August, 1954 


OrperED that the complaint of Boomhower, Ine. v. 
American Automobile Insurance Co., defendant, be, and 
it hereby is dismissed in accordance with the memorandum 
opinion filed herein and judgment is therefore entered for 
the defendant American Automobile Insurance Co. plus 
costs of this action. 


(Sgd.) R. M. Wrxry, 
Judge. 





APPENDIX C 


IN THE 
UNITED STATES DISTRICT COURT 
FOR THE District or CoLUMBIA 
Civil Action No. 5366—’52 


_——_$§. 


BoomuowEsg, Inc., 
Plaintiff, 
v. 
AMERICAN AUTOMOBILE INSURANCE Co., 
Defendant and Third-party Plaintiff, 


Vv. 


Dennis J. Kane, 
Third-party Defendant. 


—— ————_ 


Order of Judgment for Third-Party Defendant 
Dennis J. Kane 


This cause came on to be heard on May 19, 1954, on the 
complaint by plaintiff for recovery against the defendant 
American Automobile Insurance Co., and the counterclaim 
by third-party Kane for recovery against the plaintiff, and 
the Court having considered the pleadings in the action, 
the pre-trial order, the evidence including third-party de- 
fendant Kane’s counterclaim, the arguments of counsel 
and briefs of counsel, and having found against the plaintiff 
on its charges against Kane and having dismissed the com- 
plaint of plaintiff, and having concluded that third-party 
defendant, Dennis J. Kane, is entitled to an affirmative 
judgment on his counterclaim; it is hereby 
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ORDERED, ADJUDGED AND DECREED that the said complaint 
of the plaintiff against defendants be and the same is 
hereby dismissed, and that third-party defendant, Dennis 
J. Kane, recover of plaintiff the sum of $1,463.26 (being 
the principal amount of the third-party claim of Kane) 
with interest thereon from September 21, 1951, until paid, 
at the rate of 6% per annum, together with the costs of 
this action. 


(Sgd.) R. M. Wiuxry, 
United States District Judge, 
Sitting by Designation. 


Dated: August 24, 1954. 
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APPENDIX D 
UNITED STATES COURT OF APPEAL 


FOR THE District oF CoLUMBIA CIRCUIT 
_—$_$_$———_— ——— 


Mise. No. 502 


BoomHoweEzg, Inc., 
Petitioner, 
v. 


AmericAy AUTOMOBILE InSURANfE Co., et al., 
Respondents. 


No. 12,4 O 


BotmHowsex, Inc., 
Appellant, 


American AuTOMOBALA InsuRANCE Co., et al., 
Appellees. 


On Motions t¢ Dismiss an ‘Appeal from the 
United States District Court for the District 
_ of Columb% and to Dismiss a Retition for an 


Order to Show Causa 







Decided March 10, 1955 





Mr. Tfappeus G. Benton for petitioner in Mise. No. 502 
and appellant in No. 12,467. 


Mr. Dicxson R. Loos for Honorable Robert N\ Wilkin, 
respondent in Misc. No. 502 and for American Autdmobile 


os 





IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRIcT opr COLUMBIA 
BOOMHOWER, INC., 


Plaintiff, | 
AMERICAN AUTOMOBILE INSURANCE CO, , ' | 
Third-party Plaintige, ; °-V1% ACTION No, | 
*" t 9366- '52 
DENNIS J, KANE, 
Third-party Defendant, : 


PINDINGS OF FACT 


1, Plaintiff, Boomhower, Inc,, a corporation, is the suc- 
cessor business of D, W, Boomhower Company, dealers in electrical 
medical equipment, Some time in October of 1950 the ocr poration 


purchased the business of D. W. Boomhower, The manager at that 


time was Ed M, Raney, Immediately after the purchase Dennis J, 
Kane was employed as a salesman and Raney was retained as manager 

2, The type of equipment sold was of 9 specialty nature, in- 
oluding X-ray machines and accessories; films and chemicals; 
physiotherapy devices; medical office furniture; instrument 
sterilizers; electrical diathermy and surgical equipment; and 
other minor medical equipment. The majority of the sales were 
retail with occasional wholesale transactions, The plaintiff 
corporation employed both administrative and sales personnel 
with varied methods of compensation, including straight salary; 
salary with a profit-sharing provision; straight commission; and 
commission with @ drawing account. 

3. The terms of sale to the clientele were not uniform, but 
varied with each prospect and customer mainly due to the competi- 
tive conditions of this specialty trade; the fact that it was 
necessary on occasion to offer cash discounts to stimulate the 


movement of merchandise as well as to take used equipment in 
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trade, Most of the clients were unwilling to be bound by a 
firm contract, and many contracts, if not all, were subject to 
cancellation. Another aspect of variation in the terms of sale 
was due to the financial status of the customer in that the 
transaction might have to be financed on an installment basis, 
Depending upon the credit standing of the individual customer 
involved, the discount operation was accomplished with or with- 
out recourse, 

4, Boomhower, Inc., purchased on November 15, 1950, a 
Comprehensive Dishonesty Disappearance and Destruction Policy - 


Form 38 ~- from the American Automobile Insurance Company, de- 








fendants herein, The term of coverage was for three years, 
The policy was cancelled by action of the insurance company on 
October 15, 1951, Claims were brought by the plaintiff cor- 


poration against the defendant because of alleged dishonest and 


fraudulent acts on the part of Ed M. Raney and Dennis J. Kane 





which acts, it was cinaimed. were COvered under the terms of the 
inaurance policy, 

5. Ed M, Raney was paid a weekly amount of $125.00 per week 
during his employment. He was emplayed as manager and vice-~- 


president of plaintiff from October, 1950 until about April 6, 


——— 


1951, The $125.00 per week payment was sometimes referred to | 
as a drawing account and sometimes referred to as a salary on 
the checks. Raney signed & writing which purported to set forth 
the terms of the employment. (Ex. 36C) The document was pre- 
pared by Benton, President of the plaintiff corporation, and 

was signed by Raney in September of 1950 prior to the formation 
of the plaintiff corporation, The writing set forth that Raney 


would receive a drawing account, that he would receive one~half 


$e eee 


the net profits of the business, that he would make sales, the 

commissions on which would equal his drawing account. The 

letter made provisions for the purchase of stock from earnings, 
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and provided for damages to be paid the plaintiff’ if Raney left 
the employ of plaintiff within six months, 
6, Raney understood that the $125.00 weekly payment was 


his minimum compensation regardless of net earnings, Raney also 


understood that sales made by him would have no effect on his 


compensation, and Leo Brown, the bookkeeper at that time, did 
not keop regular commission accounts for Raney 

(- During the period of Raney's employment, there were 
numerous disagreements and arguments between Raney and Benton 


over management policies, The feeling intensified and reached 


Benton offered Raney re-employment as a salesman but Raney re- 
fused to sign the contract tendered him. 





| 

| 

| 

| 

& climax around the lst of April when Benton discharged Raney, 
8, During the last month of Raney's employment he had 


some personal correspondence with Allen Mathis, President of 
the Pischer X-Ray Company. Plaintiarfr had acquired the Fischer 
, | naney's reaations with Benton were becoming, inereasingly strained 
rom he contacted Mathie: reletive to ecquiring sales territory 
in other places. He did not inform Genton of his intentions, 
Mathis then offered Raney the Washington, D.C. territory which | 
Raney refused, Benton contended Raney was attempting to acquire | 
the territory for himself. However, no one testified that they | 
heard Raney make any such assertion and the evidence is clear | 
that he did not acquire the agency and that plaintiff did not 
lose it until thirteen months after Raney was discharged. 
9. Dennis J. Kane was employed as a salesman from October, 
1950 until April, 1951. At that time he was clevated to the 
position of sales manager and vice president. During his tenure 


ap a salesman his compensation was by advances against earned 


commissions. A commission accaunt was kept in which advances 





were debited and commissions earned were credited. The account 
palance fluctuated from time to time depending on sales made. 
According to company records, Kane had a balance due him of 
$98.36 on March 31, 1951 at which time an independent audit 

was made of the company books by Mr, Palmer, On June 30, 1951 
the balance was approximately $50.00, 

10, In April of 1951 Ken@ was made vice president and 
sales manager, Additional co@Ppensation for managerial duties 
was discussed and Kane requested 2% of cross sales, It does 
not appear that Benton ever feed to that, Kane spent a con- 
siderable portion of his tien managetial functions, Benton 
claimed that Kane wae entitid to no additional compensation 
for the additional duties, Me's authority as manager was set 
forth in correspondence frombnton, (Ex, 22-24.) In the ab- 
gence of Benton, Kane had c]@ authority to make contracts 
and decisions concerning aljsales matters, 

11. During Kane's entlre tenure with the plaintiff corpora- 
tion, he never signed company checks nor kept the books of ac~- 
count. Under the company policy in operation at all times, the 
bookkeepers were responsible for the mathematical computation 
of commissions, The bookkeepers frequently sought the instruc- 
tions of the president in matters of crediting commissions with 
particular attention as to Which s8lesman was entitled to a 
commission and how much he wag to be oredited, This policy was 
necessitated by the different compensatory arrangements the 
president had made with the salesmen in his employ. No specific 
territories wore assigned to galesmen, 

12, Kane resigned on July 27, 1951. After his resignation, 
plaintiff's bookkeepers made adjusting entries in the commission 
account of Kane, These entries were made at Benton's instrue- 
tions without consultation with Kane and without personal know- 


ledge on the part of the bookkeepers for such adjustments, The 





basis for the adjustment was largely due to a different method | 
of handling trade-in allowances and discounts. Benton claimed 
the salesmen should have the entire discount charged against 
their commissions and any loss below the trade-in valuation 

must be borne by the salesmen. Kane claimed the discount was to 
be divided equally and the trade-in sold for whatever it could 
bring with the company receiving half and the salesman half. 

The latter appeared to be the method followed by Brown during 


his stay as bookkeeper, The adjustments made under plaintiff's 


| 
| 
theory show @ balance due to plaintiff from Kane of approxi- 
mately $1900,00. 

13. There were numerous individual transactions which were | 
minutely explored by both sides. The gist of the disagreement | 
‘in all transactions seemed to be that as noted above. One trans- | 

action, the Rosenberg transaction, was particularly emphasized | 

am mrnowingc caonaemiment by Kmno from the plaintirfr£r® of certain 

discounts, However, all details of that transaction went through 
bincites plaintirr's books in the normal course of events and plaintiff's 


records are the basis of its adjustment. Kane designated the 





discount as a trade-in on Hamilton equipment because the Hamilton 


sales policies prohibited discounts, Benton was present when 


the agreement was made and knew of the details. Other trans- 
actions which were claimed to be misappropriations of money were 
$37.50, which Kane claimed was spent for company business and 
which amount was evidenced by petty cash slips, and a $50.00 pay- 


ment which Kane kept as an offset against what he claimed was 


due to him. Both amounts were taken with full knowledge of the 
company and no attempt was made to conceal them, 

14, Kane claims credit for commissions on numerous trans~ 
actions not credited to his account. Kane concedes his account 
is correct as of the date of the independent audit. He denies 
the validity of the adjustments made to his account by Benton's 

31 


—————EEEE ee... 





pookkeepers. Under Kane's theory (Bx. 25) plaintiff owed Kane 
approximately $1800.00, All invoices supporting these trans~ 
actions were received in evidence and Kane testified as to those 
transactions which were disputed. There was no testimony to 
contradict Kane's testimony concerning the individual trans- | 
actions. Testimony concerning the counterclaim by plaintiff's 
pookkeeper, Rickman, was solely concerned with the interpreta- 
tion which Benton placed on the agreement between Kane and the | 
plaintiff corporation, The witness, Rickman, had no personal | 
knowledge Of any of the transactions involved or of any contract 
which Kane had with the plaintiff corporation, 

15, All the bookkeepers testified that neither Kane nor 
Raney ever made any false representations or concealment of any 
transactions, All adjustments made to Kane's account were made 
from company records to which plaintiff's officers had access 


at all times. Benton was kept informed monthly concerning the 


status of profits and Raney novexr attempted to fBlsify or change 





any of the earning figures, Benton was president and principal 
officer of the plaintiff corporation. He 1s an experienced 


businessman and trained lawyer, There was no intellectual or 


| 
| 
educational advantage held by either Raney or Kane over Benton, 
Benton came to Washington many times and kept in constant touch 
with the business, Raney did not acquire the Fischer franchise | 
for his own use at @l11. The District X-Ray Co., for whom Kane | 
worked, acquired it after the Fischer Company had contacted them | 
nine months after Kane's relations with Boomhower terminated. 
There was no evidence that either man sought to obtain the agency 
for themselves at the time of their employment by the plaintiffs. 
At the time that the Fischer company terminated its franchise 
with plaintiff, plaintiff had made $600 in sales for the preceding 
three months, it had no competent service man, and was employing | 


only one salesman, 


| 
| 
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16. The floor~polishing machine and Oscilloscope alleced 


in the complaint to have been stolen, 


the corporation, 


Were apparently owned by 
There was no testimony Concerning value and 


Plaintiff admits, in its pre-trial statement, that loss oceurred 


in April of 1952. ‘The insurance contract with defendant Was 
cancelled on October 15, 1951, 




















17, There were differences of Opinion, controversies and 


strained relations between plaintiff's bresident and Kane and 


Reney, but there is no evidence of dishonest or fraudulent acts 
on the part of the latter, 
18, Kane 


missions 


] 
8 counterolaim incorporates a Claim for sales con- 


and compensation for managerial services due him net 
of drawings, 


lL e : 
9. Kane was the procuring cause of 211 sales listed in 


his counterclaim as documented by invoices and bid awards, 


20. ° The Plaintirr promised to pay Kane a commission equal 


to one-h@l1lf of the Cirm gross profit. Unacr compen, por1tcy 
and trade practices, this promise becomes binding upon the pro- 
curement by Kane of a customer ready, Willing and able to con-~ 
summate the transaction. 

21. Under company policy, performance of this promise is 
called for when the merchandise is billed and delivered. 

22, According to trade practices, Kane is entitled to re-~ 
ceive commissions on sales procured by him while in the plain-~ 
tiff's employ which are billed and delivered after termination 
of that employment. 

23, Kane was expressly requested by plaintiff's president 
to perform managerial services which were dissimilar to and whol- 
ly different from the services performed under the original con- 
tract of employment. 

24, Kane performed substantial managerial services re~ 


quested and accepted by plaintiff. 
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_ 25, Benton sought to change the long-standing contractual 
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relations existing between Kane and the plaintiff. 

26, Kane refused to agree to any of the chenges in his con- 
tractual relations with the plaintiff and made demand for addi- 
tional compensation for his managerial services, | 

27. Benton terminated Kane's commission account; held up 
payment of Kane's weekly check on several consecutive weeks; 
and began negotiations to replace Kane with another manager, 

28, Kane resigned under pressure brought to bear by Benton 


and never received his final weekly check. 





29. Kane made demand for all monies due him from the plain- 


tiff under both contracts, 


R, N. Wilkin 


U. Se. District Judge 





34 | 











IN THE UNITED STATES DISTRICT COURT : 
DISTRICT OF COLUMBIA no THE 


| 


BOOMHOWBR, INC., 
PLAINTIFF : 


VS. $ 


MERICAN AUTOMOBILE INSURANCE CO., MOTION F 
DEPENDANT AND THIRD-PARTY PLAINTIFP AND DECISION UPON, ann oor 


s5Y PLAINTIFF FOR OR - 
v8. Rageek MISTRIAL hip Gaiihe- 
DENNIS J, KANE, THIRD PARTY DEFENDANT TERNATIVE Pow NAVE oe tee 
sMOTION FOR CORRECTION AND 
ENLARGEMENT OF THE FINDINGS 
OF FACTS"; MOTION FOR AMEND- 
MENT OF THE AFORESAID MOTION 
TO SHOW THAT THE JUDGMENT 
WAS PROCURED BY PERJURIOUS 
TESTIMONY OF THE PRINCIPAL 
WITNESS; AND MOTION PURSUANT 
TO FEDERAL RULE 60 (b) (6) 
TO RELIEVE PLAINTIFF FROM 
JUDGMENT ENTERED HEREIN BE- 
CAUSE OF THE PERJURY COM- 
MITTED BY THE PRINCIPAL 


CIVIL ACTION No, 5366-'52 


WITNESS, AND FOR A NEW TRIAL, | a oe 


Plaintifr F°S8peotfully moves the Court for the relief above 
atated, and snows: 


1, Plaintiff filed timely on August 23, 1954 the firet above 
described motion, which motion plaintiff makes a part hereof, 

It has never been acted upon judicially by a denial or an allow-~ 
ance thereof, 

2, On August 24, 1954 Honorable Robert N. Wilkin, sitting by 
designation as U.S. District Judge, without a hearing, entered 
an order striking the said motion for the stated reasons that 
plaintiff's local attorney of record had been permitted to with- 
draw on August 17, 1954, and that the motion “is aleo improper, 
impertinent, inadmissible, false and scandalous” and "would also 
be contemptuous if 1t were not so manifestly irrational," 
Plaintiff submits that such reasons are invalid. 


The Court has not, therefore, made a judicial determination 


of the gaid motion, as required by law; and plaintiff submits that, 


therefore, the motion is subject to amendment at this time for 


the cogent reasons hereinafter shown, 
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3+ On the same dey, August 24, 1954, Judge wilkins entered 
Judgment dismission the complaint and granting judgment in 
favor of the third party defendant Kane against Plaintiff for 
$1463.26 with interest from September 21, 1951, | 
4, The United States Court of Appeals on Maroh 10, 1955 dis- 
missed plaintiff's appeal and its petition for an order to Ses 
cause why the Judgment should not be reversed and the case re- 


manded for a new trial and why the trial judge should not be di- 


to an absence of a complete record, the Court of Appeals con- 
sidered only the one question, viz, whether a judge who has re- 
tired for permanent disability may thereafter perform judicial 
duties by designation. The Court of Appeals having decided that 





| 
| 
rected to cease serving 48 4 United States District Judge. Due 
question adversely to plaintiff, piaintire does not again urge | 


that point, but 1t does Urge that its motion for a new trial on 


the other grounds stated in the motion (including correction of | 
findings of facts), as sought to be amended by this motion show- | 
ing the facts of the procurement of the judgment by perjurious | 
testimony of the principal witness, should be considered and de- | 
termined by the Court, | 
5. Plaintiff's Cause of Action. | 

This action seeks to recover, under an insurance contract 
covering dishonest and fraudulent acts of plaintiff's employees, | 
losses sustained by the dishonest acts of plaintiff's successive | 
vice presidents, - one Raney and one Kane. | 
The principal acts of dishonesty charged to Raney were his | 


Clandestine purpose to embezzle a valuable exclusive franchise to 





sell the products of the H, @. Fischer & Co, in Washington, D.C., 





Maryland and Virginia, and to sabotage plaintiff's business, and | 

his misrepresentations to plaintiff of the actual net earnings of 

plaintiff, which resulted in the loss to plaintiff of the Fischer 
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franchise, of the managerial services of Raney which could not 


be replaced, and of the services of Kane who was the only al- 
ternative possible manager of plaintiff's business, ajl of 
which was the proximate cause Of the loss of the saiq business 
to plaintiff and a monetary loss of at least a minimum of 
$15,000 claimed under the insurance contract, 

The principal acts of dishonesty charged to Kane was his 
purpose also to appropriate to himself the saia franchise, and 
his misrepresentations of his true earnings for the purpose of | 
obtaining larger payments from plaintiff, the appropriation of | 
cash belonging to plaintiff, the concealment of facts material “4 
the proper determination of his earnings, which also contr Lbuted | 
to the loss to plaintiff of the Fischer franchise and of the 
managerial services of Raney and Kane, and which, with the acts 


of Raney, represented the proximate cause of the loss of the 


said business to plaintifr and a monetary loss of a minimum ofr 


a . <>e>e” — 


° In such situation it 1s submitted that the court is bound, | 
PEPIN OOTY WS Atdvegerd the testimony of Raney and Kene completely, 
and find the facts as shown by the honest testimony of the other 






witnesses; or 


(2) fo grant a whole new trial, 





PO D AUTH IBS 

Federal Rule of Civil Procedure 59, and Rule 60 (b) (6), as 

well as the last sentence of Rule 61 represent the authority 
for the action prayed by the within motion, the latter reading: 
"Phe Court at every stage of the proceeding must | 
disregard any error or defect in the proceeding which | 
does not affect the substantial rights of the parties." 
The latter shows the error of the court in stating as one of 


the reasons for striking plaintiff's motion for new trial to 





be that plaintiff did not at that moment have local attorney of 
record, due to the fact that he had been permitted to withdraw on 
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“franchise, of the asnagerie1 soFVAdg Of Raney which could not 
be replaced, and of the services of Kane who was the only al- | 
ternative possible manager of plaintiff's business, aj1 of | 
which was the proximate cause of the loss of the said business - | 
to plaintiff and a monetary loss of at least a minimum of | 
$15,000 claimed under the insurance contract, 

The principal acts of dishonesty charged to Kane was his 
purpose also to appropriate to himself the said franchise, and 
his misrepresentations of his true earnings for the purpose of 
obtaining larger payments from plaintiff, the appropriation of 
cash belonging to plaintiff, the concealment of facts material to 
the proper determination of his earnings, which also contributed 
to the loss to plaintiff of the Fischer franchise and of the 





managerial services of Raney and Kane, and which, with the acts 
of Raney, represented the proximate cause of the loss of the 


said business to plaintiff and a monetary loss of a minimum of 





ll 
$15,000, | 
&. In such situation it is submitted that the court is bound, 

(1) To disregard the testimony of Raney and Kane completely, 
and find the facts as shown by the honest testimony of the other 
witnesses; or 


(2) To grant a whole new trial, 


POINTS AND AUTHORITIES 
Federal Rule of Civil Procedure 59, and Rule 60 (b) (6), as 
well as the last sentence of Rule 61 represent the authority 
for the action prayed by the within motion, the latter reading: 
"The Court at every stage of the proceeding must 


disregard any error or defect in the proceeding which 
does not affect the substantial rights of the parties." 


CL OCC 


The latter shows the error of the court in stating as one of 

the reasons for striking plaintiff's motion for new trial to 

be that plaintiff did not at that moment have local attorney of 
record, due to the fact that he had been permitted to withdraw on 
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August 17, 1954, ~ less than ten days before the court struck | 
the motion, The undersigned counsel to plaintiff has been a | 
member of the bar of this court since 1921, and no substantial 
right of the defendants could possibly be affected by reason 
of the fact that plaintiff did not immediately engage local 
counsel at such a oritical time in these proceedings, and which 
was @ practical impossibility between August 17, 1954 and Auguat 
23, 1954. 

Plaintiff requests an oral hearing upon this motion, and 
at the earliest possible date, 


Thaddeus G. Benton 
77 Park Avenue 
New York, N.Y. 








Russell Hardy, Jdr., 


1012 14th St., N.W., 
Washington, D.C. 
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2651 16th St., N.W.,; 
Apartment 508 
Washington 9, D.C. 

Mr, Allan Mathis 

H,. G. Fischer Company 

9451 West Blemont Avenue 

Franklin Park, Illinois 


Dear Allan: 
First, I am going to ask you to consider this letter and its 
contents completely confidential! 


When I was in Chicago in January I intimated that the situ~ 
ation here might not be entirely satisfactory and at that time 
blue tet Aes about the possibility of taking over Fischer exclusively 
in 8 eres, 


It begins to appear that that time is close as Mr. Benton has 
utterly no conception of the surgical trade and has created a lot 
of dissention among the salesmen in trying to operate this bus-~ 
iness as a mercantile or automobile business, Both of the new 
boys in Virginia who started out to do a swell job have had enough 
Unfortunately, one of my best men here is becoming filled up and 
wants no further part of him. 


I can forsee in the near future a complete disintegration 
of a dandy sales organization Which the record shows is capable 
and loyal and I hate to see it happen. 


Frankly, @ large proportion of our business is Fischer X-Ray 
and if Ishad no other lines to worry with I thinkI can take a 
key man or two and double the Fischer business in this area. 
Baltiwore has always been @ Sore spot and if we had the time to 
oar Sea ne t ourselves we can get the business to which we are en~ |) 
; “poth there and on the Eastern shore. But being tied down 
meee minute I cannot devote the time personally I would like 
0, 


When I receive Mrs, Miller's letter about Arizona and New 
Mexico - my old loves ~ I was interested but thought of the two 
years hard work here and the aplendid contacts among the Doctors 
which have been created so I gannot intelligently see tossing it 
overboard and having to do it again elsewhere, 


Knowing you as I do, Allan, and your sense of loyalty I will 
ask a straight question, Will you let me have this territory 
exclusively on my own and take it away from this arrangement as 
of the present? Please advise me at my home address above, 


Sincerely yours 


Fortunately, I hive capital 
available to nandle the deal here ona 
dealer basis and can curry on in exactly 
the same manner os we heve in the past, 


Sgnd Ed. Raney 
Ed. M. Raney 
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2651 16th St., NW.; 
Apartment 508 
Washington 9, D.C. 

Mr. Allan Mathis 

H,. G. Fischer Company 

9451 West Blemont Avenue | 

Franklin Park, Illinois 


Dear Allan: 


First, I am going to ask you to consider this letter and its 
contents completely confidential! 


When I was in Chicago in January I intimated that the situ-~ 
ation here might not be entirely satisfactory and at that time 
arte you about the possibility of taking over Fischer exclusively 

n is area, 


It begins to appear that that time is close as Mr. Benton has 
utterly no conception of the surgical trade and has created a lot 
of dissention among the salesmen in trying to operate this bus- 
iness as a@ mercantile or automobile business, Both of the new 
boys in Virginia who started out to do a swell job have had enough 
Unfortunately, one of my best men here is becoming filled up and 
wants no further part of him. 


I can forsee in the near future a complete disintegration 
of a dandy sales organization Which the record shows is capable 
and loyal and I hate to see it happen. 


Frankly, a large proportion of our business is Fischer X-Ray 
and if I:had no other lines to worry with I thinkI can take a 
key man or two and double the Fischer business in this area. 
' Baltiwore has always been & sore spot and if we had the time to APE 
»<|\9exe for it ourselves we can get the business to which we are en= [>> 
+1 @itled both there and on the Eastern shore. But being tied down 
ners every minute I cannot devote the time personally I would like 
ei a a 





When I receive Mrs, Miller's letter about Arizona and New 
Mexico - my old loves ~ I was interested but thought of the two 
years hard work here and the aplendid contacts among the Doctors 
which have been created so I gannot intelligently see tossing it 
overboard and having to do it again elsewhere, 


Knowing you as I do, Allan, and your sense of loyalty I wili 
ask a straight question, Will you let me have this territory 
exClusively on my own and take it away from this arrangement as 
of the present? Please advise me at my home address above, 


bo ft pe 


Sincerely yours 


Fortunately, I h:ve capital 
availuble to nandle tie deal here ona 
dealer basig and can curry on in exactly 
the same wanner os we hove in the past, 


Sgnd Ed. Raney 
Rd. Ms. Raney 
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AIR MAIL Mareoh 27, 1951 
Mr. Ed. M. Reney 
2651 -16th Street, N.W., Apt. 508 
Washington, D.C, 


Dear Reney! | 

| 
If, as you state in your recent letter, it appears that Boomhower, | 
Inc. as it is presently set up bids fair to disintegrate as a | 
proper sales foroe for our line and you feel that you oan take 
Over our line advantageously yourself, we, of course are agreeable | 
to turning our representation to you. 





Your connection with us could be either that of operating on a 
commission basis at our meximum rates of commission or on a deal- 
er basis, whichever you prefer. 


We would make some slight adjustment or rearrangement of the 
territory which is now exclusively assigned to Boomhower, Inc. 
For one thing, we would make the State of Delaware open territory 
s0 that you, our Philadelphia representatives or for that matter 
any others of our Fischer representatives that may care to do so 
might operate therein. We would also make a change in the 
Virginia territory along 4 line that we feel indicated and advis~ 
able, 


The territory we would offer you, therefore would be as follows: 


The entire State of Maryland 

Washington, D.C. 

The following counties in West Virginia (These are the West 
. Virginia Counties you presently have) 


Rerkeley Monongalia Pendleton Tucker 





Jefferson Hardy Taylor Barbour 
\ Morgan Mineral Randolph | 

Hampshire Grant Preston | 
The following counties in Virginia 
Clarke Frederick Madison Rockingham 
Culpeper Greene Orange Shenandoah 
Pairfax King George Page Spotsylvania | 
Fauquier Loudoun Prince William Stafford | 


Ra ppanannock Warren 


You will note that the above outline of Virginia counties offered 
ou differs from your present assigned Virginia territory. 


Bieets Sive you protection for three weeks from the date of our 

pti tead Withdrawing certain Virginia counties from you and de- | 
die (aay the State of Delaware open in which to close any reason- | 
ap~e number of bona fide prospects you may have in euch territory, | 


you, of course, to list such ro s with us specifically for | 
hepurpose of protection, PE SEREDS : | 





} bY oreen ce the above outlined territory to you and offering you 
4 ubaat also your retention of the territory, would be predica- 
He aentine « handling no items that would be competitive to ours 


what we would consider a satisfactory and representa~ 
ive volume of business from the territory. ss 


We will be ready to proceed along the lines under discussion 
hen we have heard further from you, : 


| 
| 
| 
| 
| 
Cordially yours, | 
H.G@, FISCHER & CO, 


President 
WMATHIS: o MATHIS Ex.Pl. 2 id. 
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April 5, 1951 
2651 16th St., N.E. 
Apt. 508 
Washington, D.C, 
Mr. Allan Mathis 
H.F. Fischer Company 
9451 Weat Belmont Avenue 
Franklin Park, Illinois. 


Dear Allan: 


This effair has become an Open brawl! If you have not 
yet received you will receive @ letter from Lenton stating his 
side of things - I presume, Mainly you will find it extolling | 
the virtues of the “star salesmen" which "we" have "developed", | 
etc., etc. 


The party in question is one Dennis Kane whom you met nnce, 
I believe. He worked for Liebel about a year, then Dick Buck 
about the same time, From there he came to Don for several 
months; then left and went to Kloman for some four months and 
when Benton took this over he came back last October, 


Don is suing him for some $350.00 on phony deals and several 
other parties on town have judgements against him. He has 
played it up to Benton that he is undoubtedly the smartest X-Ray 
man in existence. The facts are that he has made but three in~ 
dependent Pischer deals since he has. been here, All others 
were developed from lead cards sent in by you and on the majority 
of them he has had to have help, 


Ordinarily, Allen, I would not stoop to levelling on a 
man but in this case he and Benton feel that they can put one | 
over on Pappy but he has lived too long for that. 


Knowing you to be an honorable man, Allan, I am going to 
ask you to respect ALL of our correspondence as confidential 
and not open to the"asacrutiny of others. If Benton requests 
copies please consider the confidential nature of my letters -at 
least ~- and refuse him, 


Holsh was in today and will carry on but NOT with the Kane- 
Benton combination, 


My reason for all of the foregoing is thet I worked under 
a written agreement with Benton on @ profit shering arrangement 
and I do not propose to let him in his sky legal way try to 
chisel me out of my just earnings on 4 technicality. 


Sincerely yours 


Sgned Ed Raney 
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Mareh 31st, 1951 
2651 16th St., N.W., 
Washington, D.C. 
Apt. #508 

Mr, Allan Mathis 

H, @. Fischer Co, 

9451 West Belmont Ave. 

Franklin Park, I1l, 


Dear Allan: 


Thanks for your prompt reply to my letter as I am ready to 
move. I only wish that you could spend a day or two with me 
so I could present in detail the situation as you would better 
understand the reasons, 


There are three things in my mind at the moment before mak- 
ing it official: 


1. I wish to retain Southern Virginia as I can keep the 
Roanoke man - who has demonstrated his ability ~ providing I am 
personally in control of distribution. The same applies with 
Mr, Holsh in the Richmond area although I think I can better that 
situation, 


2. How much time will you require to notify Boomhower, Inc.- 
which is only fair - of the cancellation of their franchise? I 
certainly do not wish it to be said at any time that there was 
any "scullduggery" in the transaction, 


3, Please make a reasonable commitment of what you consider 
"9 satisfactory and reasonable volume of business from the terri- 
tory" in order that I may have a definite objective in mind, 





4, Can you make any reasonable assurance to obtain film and 
chemicals in a reasonable amount to tide me over until the im- 
mediate emergency of this type of supply is relieved? 


I have already arranged for other accessories such as tanks, 
cassettes, screens, dark room supplies, ete., but with an in- 
vestment of this kind I would like to see the ground-work reason- 
ably secure. 


If it is possible I would relish a day or two with you if you 
can make it. 


Sincerely yours, 
Sgned Ed. Raney 
Ed M. Raney 
P.S, Either I am @ lousy typist or 
this typewriter is nuts, 


MATHIS EX. PL. 3 ID. 
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April 9, 1951 


Air Mail 


Mr, Ed M, Raney 

2651 - 16th Street, NW 
Apartment 508 
Washington, D.C, 


Dear Raney: 


The territory outlined in our letter of March 27th is all that 

we would be able to assign you exclusively were you to take over 
our line in accordance with the correspondence between us, We 
feel that much of Virginia is too inaccessible to Washington, 
D.C. to have it logically be a part of the Washington, D.C, 
territory and for that reason we could only offer you those coun- 
ties in Virginia that were set forth in our letter of March 27th. 


In answer to your question No. 2, we would feel that about one 
month's notice to Boomhower, Inc, would be required, 


What we would consider a reasonably satisfactory volume of 
business from the territory outlined in our letter of March 27th 
would be around $40,000 a year. 


The film business, as you know, is a particularly vicious one 
right now, We can supply you with all the chemicals you re- 

quire unless, of course, an allotment is made on those lateron 

by our suppliers, We cannot secure DuPont Films but we can 

secure Kastman, Ansco and Buck and would be glad to accept orders | 
from you for films and chemicals On the basis outiined in the 
enclosed letter, Just what quantities we could supply to you, 
however, we could not guarantee insofar as films are concerned, 

We could only take your orders on the basis outlined in the 
attached and do the best we could on them, 











H. @, PISCHER & CO,, 


Cordially yours, | 
| 
President | 


AWMathis: co MATHIS EX, PL, % ID 
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2651 16th Street, N.W, 
Apt. #508 

Washington, D.C. 


D. W. Boomhower 
416 South Drive 
Cherokee Park 
Sarasota, Florida 


Dear Don: 


Even though this is April Fool day this is not an April 
Fool, 


I want $5000.00! | 
The enclosed letter will explain why. 


The situation here has reached the point as the Attorney 
has declared himself another dividend as of March 31st. He is 
bleeding this blind and I am of the opinion that a11 of this 
purported wealth is a swell check kiting idea as every time any~ 
thing comes up he writes another check for himself in New York 
on the company account. The latest is a television to go into 
the television business. 7 


Pappy always told me to have a damn good hold with one hand 
before letting go with the other so I have laid ground work ap 
you oan see from Allan's letter. 


I want to be in a position to work on a dealer basis and 
it takes capital which I dO not have. I oan get some of it 
from other sources but ~- as usual - they want 50% of the profits. | 
Money is not worth that. In other words I am not going to | 
carry along a lot of dead horses just to get started. 


Corporation. All I can offer you as security is an assignment 

of inventory end fifty-five years of honesty. I am willing to 

igsue @ reasonable amount of stock for profit participation on 

a@ basis of ten per cent return but with the privilege of retir- 
ing that stock by repurchase if it seems expedient, 





I propose to incorporate under the name of Raney-Fischer 

May be you are ali tied up for available funds or perhaps | 
you are not interested. In either case say so without equivo- 
cation as I will understand it perfectly. This is purely a bus- | 
iness transaction, 

I can take Holah, Cissel and Kane along if I wish as well 
as the new man in Roanoke and Richmond. I h&ve written Allan to 
change that limitation as he outlines. 


Please drop me a line promptly as I am going ahead and do 
not want to make a mistake by going to the wrong people, 


Sincerely, PLEASE RETURN | 
ALLAN'S LETTER 
Signed Kd. AT ONCE 


Plaintiff's Ex. 20 in 
Boomhower, Inc. v. D.W. Boomhower 
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IN BOOMHOWER VS. AMERICAN AUTOMOBILE | 
INSURANCE CO, CASE 


Sarasota, Fla,., 




















iy. Hd Raney, | 
2651 16th St., NeW, 
Washington, D.C. 


Dear Ed; 


In reply to your letter requesting a loan of $5,000 to 
finance a medical equipment business in Washington, I am sorry 
that you and Benton could not reach an agreement on a new con- 
tract as I believe it would best serve your interest as well 
asp his to continue and settle your differences, As I under- 
stand it, you are through and plan on making a new connection, 


———— Eee 


Under no ciroumstances would I do anything that would cause 
injury to Boomhower, Inc. or Benton, if I loaned you the money 
to open a new business, this would be contrary to our agreement 
and fT want to be fair to all concerned. So as far as the loan 
is concerned I could not make it under any circumstances for 
the reasons as stated above. I do belicve you should make 
every effort to come to some understanding and agreement with 
Benton as I understand Boomhower, Inc. is doing a nice business 
and you most surely Are making money and I don't think it woulda 
be a good time to teke on the burden of opening a new business 
with limited capital, I feel certain that if you and Benton 
git down and taik this over, you can come to some agreement. 





I am sorry that I cannot go along with you on your idea of | 
@ businese in Washington and hope you and Benton can work out 
something. 


Oux best regards to you and Ginny and hope to see you when 
I am in Washington again. 
Sincerely, 


Signed Don Boomhower 


Pl, Raney ix, 31 id. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


® 
e 


BOOMHOWER, INC,., 


Plaintiff, : 

Vv, : Civil Action No, 5366-'52 
SRICAN AUTOMOBILE INSURANCE CO,, 3: 

| rene Defendant, 7 7 
Ve : 
DENNIS J, KANE, : 
Third Party Defendant, ; 
HMEMORAN DUM 


Morris, J. In this action the plaintiff sought to recover 
from the defendant upon an employees! fidelity insurance policy 
certain losses claimed to hive been suffered by the plaintiff on 
account of the alleged dishonest conduct of two of its employees, 
The third party defendant was brought in by the defendant, and 
Bubsequently filled a counterclaim against the plaintiff. A trial 
was had before the Honorable Robert N, Wilkin, District Judge 
sitting by designation on this Court, without a jury. Judgment 
jap given for the defendant and for the third party defendant on 

is counterclaim against the plaintiff on August 24, 1954, A 
novion was stricken by the trial judge, and appeal was taken from 
is action. The appeal was dismissed by our Court of Appeals on 
March 10, 1955, and petition for rehearing denied March 29, 1955, 
P20 F, (20) 483. 


On the 13th day of June 1956 plaintiff filed the present 


motion for reinstatement of the previous motion, which waa stricken, 


Liga a motion to relieve the plaintiff from the judgment hercto- 
Via entered, and for a new trial, Judge Wilkin in effect dis- 
Litt nina himself and requested the Chief Judge of this Court to 
Hirect that the instant motion he heard by a judge sitting in the 
Motions Division of this Court. Presumably this action by Judge 
lita was due to the severe attacks made by the plaintiff in the 
R 55 46 
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motion above referred to, which was stricken, upon not only his 
eligibility to be designated to hear and detormine the case, but 
his conduct during such trail. | 
The critical basis of the pending motion is that there is | 
newly discovered evidence now appearing in the record of another | 


related case, Boomhower, Inc. v. D. W. Boomhower, Civil Action No, | 





| 
1921-53, in this Court presently pending on appeal in the United | 
States Court of Appeals for the District of Columbia, No, 13,518, | 
in which certain correspondence of one Ed. M, Raney and a depo- 
sition by one Mathis, President of the Pischer Company, show that 
certain testimony given by the said Raney in the instant case is 
untrue, and was in fact perjured testimony, 

Aside from the very important fact that the motion for a 

new trial on the ground of newly discovered evidence was not filed 
within the time allowed by Rule 60(b) of the Federal Rules of 


Civil Procedure, as amended,” 


On motion and upon such terms as ere just, the court may 
relieve a party or his legal representative from a final 
judgment, order, or proceeding for the following reasons: 
* # # (25 newly discovered evidence which by due diligence | 
could not have been discovered in time to move for a4 new 
trial under Rule 59(b); # * * . The motion shall be made 
within a reasonable time, and for reasons (1), (2), and (3) 
not more than one year after the judgment, order, or pro-~ 
ceeding was entered or taken, 

| 
| 
| 
| 
| 
| 
| 


the so-called newly discovered evidence, which is of a character 
simply to impeach the testimony of the witness Raney, does not 
show any such loss to the plaintiff as to justify recovery on lts 
fidelity insurance policy against the defendant American Auto- 
mobile Insurance Company. It, therefore, does not seem probable 
that the so-called newly discovered evidence would alter the re- 
sult reached in the trial, For these reasons, the motion under | 
consideration will be genied. 

Counsel @111 prepare an appropriate order to carry this de- | 


Cision into effect, 


nd Jaa. W. Morri | 
udge 
128 U.S.C.A. 310. 


January 9, 1957. 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Hoomhower, Inc., $ 
Plaintiff, 
Vs. 


Civil Action 
American Automobile Insurance Co., 


ec 8 4 © 8 #8 e 


| 

No, 5366-52 | 

Defendant, | 
| 


vB. $ 


Dennis J. Kane, Third Party Defendant. 


ORDER 


Upon consideration of the motions of plaintiff, D. Ww, | 
Boomhower, Inc., for reinstantement of its prior motion; to re- | 


lieve plaintiff from judgment entered herein, and for new trail; 


and upon consideration of the points and authorities in support 





thereof, and of the oppositions filed thereto and of the memo- 





randa of authorities filed herein by the parties, and upon 
further consideration of the oral arguments of the counsel pre-~- 
sented herein; it is this 14 day of January, 1957, 

ORDERED, that the motion of plaintiff be, and it hereby 


is, denied for the reasons set forth in the Memorandum Opinion 


filed herein on January 9, 1957. 


Morr i 
JUdze 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


LLL LL LL DOLL LL LOT CE tien aetna aint anttte 


¢ 
. 


BOOMHOWER, INC,, | 


PLAINTIFF : | 

v3, : CIVIL ACTION NO, 5366-52 | 
AMERICAN AUTOMOBILE INSURANCE Co,, | 
DEFENDANT , | 


ee 


PLAINTIFF'S MOTION FOR 
Vs. REHEARING OF MOTION TO | 


t REINSTATE MOTION FOR NEW | 
DENNIS J, KANE, THIRD PARTY DEFENDANT TRIAL, ETC, | 











Plaintiff respectfully moves the Court for the rehearing of 


plaintiff's motion for reinstatement of its motion for new trial, 





and shows that the memorandum of the Court (Honorable James W. 
Morris) filed January 9, 1957 is in error in the following parti- 
culars: 


1. iron” MISCONCEIVED THE REAL CHARACTER OF THE 


The real cause for the motion for new trial now apparent is 
the proof before the Court that the principal witness, Raney (a) 


—_ 


committed perjury in the trial of the action, as now found by the | 
court, and that (b) Raney had been in fact engaged in embezzling 
Plaintiff's intangible assets which is a dishonest and fraudulent 
act which was the proximate cause of plaintiff's losses, and which 


plaintiff could not) prove adequately at the trial because of the 





| 
perjury of the witness. The "other reason justifying relief from | 


the operation of the judgment” preseribed by Federal Rule 60, vizs| 

| 
per jured testimony and fraud, does not require application for re-| 
lief within one year, Such is the prime reason for setting aside | 


the judgment. The fact that the prime reason - the subject matter + 





is also proved by newly discovered evidence does not make the | 


cause for the motion newly discovered evidence. The cause for the 





motion newly discovered evidence. Tne cause for the motion is sical 
per jury which induced the wrongful judgment. The court therefore 
erred in its assumption that the motion had to be made wkthin one 


year from date of judgment, 
R 58 hy 


| 
| 





Moreover, the motion for now trial was filed timely, and 


plaintiff asks only for ite "reinstatement" (following the un- 


} 


authorized striking thereof by Judge Wilkin), a decision thereon 





which was never given, and the amendment thereof to prove that thd 
judgment was obtained by perjured testimony and fraud on the cour t 
and the plaintiff. 
Therefore, Rule 60 (b) is not a time bar to the motion 
 @, THB COURT ERRED IN TTS CONCLUSION THAT THE | 
PROOF OF RANEY'S PRRJURY AND PROOF OF HIS | 
DISHONEST ACTS (WHICH THE COURT LABELLED | 
ne SO-CALLED NEWLY DISCOVERED EVIDENCE" ) 
on nae ames haere TO IMPEACH TRE TESTIMONY 
fhe evidence of the facts of Raney's perjury, and the evi-~ 
dence of the facts of his attempted embezzlement of plaintiff's 
property and of his sabotaging of plaintiff's employees (as proved 
by his latest sworn oath in the other case) is proof positive 
that the trial court's decision was wrongfully induced by perjury | 
and fraud on the court. | 
This Court (Honorable James W. Morris) in admitting that | 
Raney's teatimony at the trial of this action was perjurious based 
on his subsequent admissions under oath in the other case estab- 
lishes, per force, that his latest testimony and admissions are 
true and correct and which constitute evidence of his dishonest 


acts in attempting to embezzle plaintiff's property and in sabotag+ 





ing plaintiff's employees. | 
3. The Court's coneludion that the 'so-called | 
newly discovered evidence" “does not show 
any such loss to plaintiff as to justify re- 
covery on its fidelity insurance policy" is 
an erroneous conclusion of law, and one which 
Honorable James W. Norris could not be qualified 
to make because he did not hear the evidence at 
the trial of the character of the loss and its 
relation to the dishonest acts of Raney; and, in 
addition, such conclusion is not supportable by 
r 





The conclusive proof now before the Court of Raney's and Kane 
complete dishonesty in attempting to embezzle plaintiff's Fischer 
Co, franchise, and in sabotaging plaintiff's employees, was the 


R 59 30 | 











cause of the ensulng loss of the Fischer franchise, the loss of 

the services of plaintiff's two successive managers without which. 
the business could not be successfully conducted, the loss and | 
sabotaging of plaintiff's other employees and prospective euployede, 


the ruination of plaintiff's business, and the consequent loss of | 


plaintiff's capital, There is no other fact that could havo been. 
responsible for such loss, Plaintiff's capital that was lost : 


was the "other property" covered by the insurance policy, Such 


| 
| 
words are unqualified, 


The insurance policy covers "ALL LOSS" sustained “THROUGH AN 
FRAUDULENT OR DISHONEST ACT OR ACTS, COMMITTED ANYWHERE BY ANY OF | 
THE EMPLOYEES" "including loss of money and securities and other 
property." 

Plaintiff is thus confident that the contract is without 


any qualification whatever; and the Court could not, therefore, 


validly and authoritatively conclude that plaintiff's loss is 
not recoverable under that Contract, Its loss was “other property" 
than money and securities, viz, its capital, 

Defendant and the Court have not shown any authority whatever 
for the Court's conclusion that the insurance policy does not 
cover that kind of a loss, and in the absence of such showing, 
either by the words of the contract, or by judicial authority, 1b 
is most respectfully submitted that the Court has committed gross 
error. | 

The oral testimony of the many witnesses at the trial (oxcep 
that on Raney) is not known to Honorable James W, Morris, and hende 
he cannot know the rclation between the now proven dishonest acts | 
of Raney and Kane and the losses suffered by plaintiff. It is | 
thus impossible for the motions judge, or any judge of the court, | 
to determine what the true, whole facts are, All of the splits 
py the trial judge must fall because of the perjury of Raney in | 
inducing them, as it is impossible for the court to know what facta 
would be found if the truth had been before the trial judge. 


R 60 52 
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t 


Plaintiff's memorandum supporting motion for new trial on 


the ground of per jured testimony, pp. 5-9 thereof, shows the aeeh 
authorities that leave no possible doubt that the loss sustained | 
by plaintiff as a rosult of Raney's and Kane's dishonest acts | 
are recoverable under the very explicit, unqualified terms of the | 
insurance policy. | 
4, A DENIAL OF THIS MOTION MIGHT LEAVE PLAINTIFF | 
REMEDILESS FROM THE JUDGMENT PROCURED, ADMITTEDLY, | 
a easy fp TESTIMONY OF GREAT AND CONTROLLING 
Unless the motions judge herein grants the motion, plaintife | 
will be remediless, He will be relegated to his sole remedy | 
of a new action to set aside the judgment procured by per jured | 
testimony end fraud of Raney and Kane. While it is believed that 
the statute of limitations applicable to such action would not 
preclude such action, it seems probable that the three-year 


statute of limitations applicable to a new action would apply, in 


which event Pilaintif£r would be remediless as against the insurane 
company. 

| 

The result would be a travesty upon justice, inasmuch as the) 


judgment was admittedly procured on the basis of porjured testi- 


MOny » 


C US TIO 
Plaintiff submits herewith its memorandum of authorities 


which shows further compelling reasons why the motion should be 
granted, 

Plaintiff submits that, for all the foregoing reasons, the 
granting of plaintiff's motion is imperative in the interests of 
justice, that the court has erred in its reasoning, without 


| 
| 
| 
| 
| 
| 
| 
| 
judicial authority to sustain it, and in contradiction of the | 
logal principles above noted, and noted in the annexed memorandum j 
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and that the vacation of the fraudulently obtained judgment is 


the compelling answer, 


Dated: Jan, 19, 1957 


Respectfully submitted, 


THADDEUS G, BENTON 
77 PARK AVENUE 
NEW YORK, N.Y. 


RUSSELL HARDY, JR.;5 
1012 lth ST,, N.W., 
WASHINGTON, D.C, | 


ATTORNEYS FOR PLAINTIFF | 
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IN THE UNITED STATES DISTRICT COURT 


FOR THE DISTRICT OF COLUMBIA 
BOOMHOWER, INC,, 


\ 


Plaintiff, : 

Ve : Civil Action No, 5366-2 
AMERICAN AUTOMOBILE INSURANCE CO,, 3 | 
Defendant, t - | 
v. | 


DENNIS J. KANE, : 
Third Party Defendant, 


/ 


| 
| 
| 
| 
| 
| 


MEMORANDUM 
Morris J. This matter is again before the Court on plain- 
tiff's motion for rehearing of motions to reinstate motion for new 
trial, a motion to relieve the plaintiff from the judgment hereto- 


i 


fore entered, and for a new trial, | 

The Court has carefully considered the plaintiff's memorandu 
in support of the present motion and memorandum filed by the de- 
fendant American Automobile Insurance Company in opposition there-| 
to. I am convinced that the knowledge and familiarity with the 
case, which only the judge who tried it could have, is not at all 
necessary to a determination that the plaintiff's motions for re- 
lief from the judgment which was entered and for new trial did | 
not comply with Rule 60(b) of the Federal Rules of Civil Proce- | 
dure, 28 U.S.C.A. 310, as stated in memorandum filed January 9, | 
1957, in this cause, As I consider this to be sufficiently dis- 
positive of the matter, no good purpose would be served by a re- 
hearing of the motions. 

Counsel will prepare an appropriate order denying said motion 


for rehearing. 


Jas rris | 
udge. | 


February 4, 1957. | 
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IN THE UNITED STATES DISTRICT COURT 


FOR THE DISTRICT OF COLUMBIA 
BOOMHOWER, INC.» : 


Plaintiff, : 

v. : 
AMERICAN AUTOMOBILE INSURANCE CO., : Civil Action No, 5366-52 

Defendant, ; 

Ve : 
DENNIS J, KANE, 
Third-Party Defendant. H 


| 
ORDER | 

Upon consideration of plaintiff's motion for re-hearing of | 
| 

| 


tsa motion to reinstate motion for new trial, motion to relieve 





Dlaintiff from judgment heretofore entered, and for new trial, 
<= He upon consideration of the memoranda of authorities submitted 


by plaintiff and defendant, it is, by the Court, this 13 day of 

Lrhiy, 1957» | 
ORDERED, that the said motion be and it hereby is denled for | 

the reasons set forth in the memorandum filed by the @ourt on | 


Mobruary 4, 1957. 


Judge 
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IN THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


BOOMHOWER, INC, ) 
PLAINTIFF ) 
VS, ) CIVIL ACTION 5366-52 


AMERICAN AUTOMOBILE INSURANCE CO,, ) | 
DEFENDANT AND THIRD PARTY PLAINTIFF ) 





Vs, ) STATEMENT OF POINTS UPON 
WHICH APPELLANT INTENDS 
DENNIS J, KANE, THIRD PARTY ) ®O RELY ON APPEAL 
DEFENDANT ' 


LLLP LE LOE + LG ALAC IEE ALEC IOI CLO EO a | 
The appellant intends to rely upon the following points 
upon the appeal in this action: 
1, The decision below was procured by testimony of witness 


Ed, Raney, which the plaintiff showed and the District Court held 


to be perjurious and should, therefore, be set aside... (District 





Court's memorandum of January 9, 1957), 


2. The substantive character of the motion is to relieve 





plaintirfr from the judgment entered because of the perjurious 
testimony by the principal witness; and the fact that it is 
proved by evidence that 1s newly discovered does not alter the 
substantive ground for the motion, 48 to which the one year time 
limitation does not apply, (ied, Rule 60(b); and, even if the 
application be deemed one based on newly discovered evidence, the 
motion for new trial was filed timely, and was the subject of the 


proper, proffered amendment. 


at the trial and did not hear the evidence, lt was not within his 
competence to know whether or not, if the perjured testimony had 
not been given, the true facts would show a loss covered by plain- 
tiff's fidelity insurance policy, and the denial of the new trial 
was, therefore, an abuse of discretion. 

THADDEUS G, BENTON 

ATTORNEY FOR PLAINTIFF 


77 PARK AVENUE 


3. Inasmuch as the substituted judge below did not preside | 
} 

} 

| 

| 

NEW YORK, N.Y. 
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TESTIMONY OF ED. M. RANEY IN THIS ACTION 

Q. Between October 2, 1950, and approximately April 4, 1951, were 
you engaged exclusively in the interests of Boomhower, Inc.? 

A. Yes, 

Qe You had no other occupation? 
R. 20 | A. None 

Q. Loyalty or fidelity? 

A. Sir? 

Q.- You had no other occupation, business loyalty or fidelity to 
anyone else? 

A. No, sir; I worked exclusively for Boomhower, Inc. 

Q. Whatever happened to the correspondence you had with Mr. Alan 
Mathis about the business of Boomhower, that requested him to address 


you at your residence and not at the business of Boomhower, Inc.? 


1} Z | ont 
| A. It didn't have anything to do with the Boomhower | aaa 


- | Ine. It had to do with my personal business, and all that correspondens| 





when we moved up to Chicago and Mrs. Raney was here, and three weeks 
| later she cleaned out the desk, cleaned out everything; and I have no 
record of any type on it. 
Q. And you were requested on innumerable occasions to present that — 
| correspondence to the president of Boomhower? 
| A. You demanded it, yes. 
Qe And I never got it? 
A. No sir. 
Q. And will you state to the court why? 
A, For the simple reason that I felt it didn't concern you or the 
business. It was a personal matter between Mr. Mathis and myself. 
| Q. And it had relation to your acquisition of a franchise from 
the Fischer Company? 
} A. It had relation to my going to work for the Fischer Company. 
| Q. When was that correspondence? | 


A. Along -- I would say the early part of March -- I don't know oe | 


when things 
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R. 23 


R. 24 


were getting a little disagreeable down at the Store, I decided to 
look for a new position. 
Q.- When was that? 


A. About the first or second week of March of 1950. 





Q. You weren't successful in raising the capital that you sought 
to raise; were you? 
| A. I didn't attempt to raise capital. 
Qe None at all? 
| A. No, sir. 
i Q- Didn't you ask Don W. Boomhower for a loan of $5,000? 
| A. I did not, 
| Q- Do you deny that on oath? 
| 


A. Icertainly deny it under oath. 

Q@. And if Mr. D, W, Boomhower had testified on oath in another | 
judicial proceeding in the United States Court that you did ask him in | 

| March or early April for a loan of $5,000 for the purpose of going into | 

business of medical equipment in Washington, having to do with the 

Fischer franchise, do you still deny -- 


A. I _would still deny it. 


| Ran ea 
Q. And so you repeat that you had no desire or that you did not 


ask anyone for the financing of you in a business in Washington or in 

| Baltimore? 

| A. That is absolutely correct. 

Q. To whom in California had you sent your correspondence when the. 


| president of the company demanded it? 


A. That correspondence, to the best of my knowledge, never left 
my hands. 
Q. Never did? 
A. No, sir. 
Q- But you told the president of the company that you had sent it? 


A. I told you that, yes, sir. 


Qe And you 152d? 
A. certainly did, because I felt it was none of your concern. 
You and I had parted company, and I wanted no interference from you. 








R. 25 


Pia? 





Q. It was on April 5, or thereabouts, that I confronted you with 
the knowledge that I had (heard) that you had sought to acquire the 
franchise then possessed by Boomhower, Inc., from the H, G. Fischer & 
Co.; do you remember that? 

A. That is in error, 

Q. All right, state wherein it is in error, 

A. What had occurred was that I had written Mr. Mathis to ask him 
if there was any open territories, and among territories that he men- 


tioned Arizona, New Mexico, Cincinnati, Ohio; and he also tendered to 


me voluntarily, if I was leaving Boomhower, how about considering the 


Washington territory. 


Q. When was that? 


A. At the time I wrote him first that I was leaving Boomhower, Inc, 


Q. And you addressed it from your apartment; did you not? 

A. Yes sir. 

Q. You asked that he reply to your apartment? 

A, I requested that -- He had my home -- I didn't request it. He 
had my home address, 

Q. So he did address you at your home? 


A. Certainly. 


Q. So the correspondence didn't concern the business of Boomhower, 


as you say? 

A. That is correct; other than my leaving Boomhower, there was 
nothing in it that was damaging to you or anyone else. 

Q. Now, when you were confronted with the knowledge of the presi- 
dent of the company of what had happened, you denied that you had had 
any such correspondence? 


A. That is correct. 


| 
ree RE ETE 
| 


Q. Or show it to the,? 


A. That is correct. 

Q. Did you exhibit that correspondence to Mr. Kane? 
A. Possibly part of it. 

Q. Prior to the time you departed? 

A. I think so, yes. 
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R. 27 Q- And to Mr. Cissel? 
A. Probably. In fact they all knew that I was leaving down there 
Q- Oh, they dia? 


A. Yes sir, 


| Q- Except the president? 
A. That is rigiht. 
| Q. Everyone else knew about it? 


A. That is correct. 





Q.- And you asked them if they wouldn't go to work with you? 
A, No, sir; I didn't do that. 
Q- You didn't ask either of them? 


A. No, sir; be@ause I had no idea what I was going to do. 


Q. And you didn't ask Mr. Kane? 
A. No, sir, 





R. 36 | Q- When you were with Boomhower, Inc,, it was the exclusive dealer 
| in the Fischer products in Washington, Virginia and Maryland? 

| A, That is correct, as far as exclusive goes. The terms of that 

| contract -- I don't have one with me, but anyone can sell anywhere, with| 
a participation of profits concerning installation, where the sale was 


made, and all. 


| 

| 
Q. But at the time you were with Boomhower, it enjoyed the exclu- 
| 





Sive operation? 
A, They had that type of contract; that is correct. 


| Q. And no one else, so far as you know, sold products in these 
| 


territories? 


A. That is correct. 





R. 37 Q. That correspondence you had with Mr. Mathis contemplated you 


were going to work with the Fischer Company in Washington? 


Q. No? 


A. He offered me at that time the choice of territories, Arizona, 


| 

| 

| A. Oh, noe 
| 

| New Mexico, or Cincinnati, which he wrote; and then 

LO 
R. 38 made the statement, as I recall it, if you are going to leave Boon- 
hower, how about considering the Washington area? 60 
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R. 38 | Q. Between the time of your leaving physically the store of Boom- 
hower on or about April 4 or 5 -- whenever it was, when you didn't re- 
| turn for work ~~ between that time and the time you met with Mr. Mathis 
H at the Raleigh Hotel, did you have any conversation whatsoever with Mr. 
Mathis or any other representative of the Fischer Company? 

A. No, sir. Mr. Mathis phoned my house when he got - when he was 
at the Raleigh Hotel. I had just come back, it was late. I just came 


| back off the Gro s installation for Aloe. My wife said: Mr. Mathis 





| wants you to call him. He is at the Raleigh Hotel. I called him. He 
| said: Come down, I want to talk with you. 
| Q. You had no written communication with him between April 4 ana 
| that time? 
A. No, sir. 
Q. None whatsoever? 
A. No, sir. 
Q. Did you receive any from him? 
A. No, sir. 
A ee eee Se 
R, 41 Q. You were under contract with Boomhower, Inc.? 


A, Yes, sir. 


Q. And, of course, you know that your contract had 





R. 42 | been taken before the effective date of the acquisition on October 3. 


You know that, of course? 


A. Let's see. We had a meeting, I believe, at the Wardman Park 
Hotel when you presented this to me. 
Q. Looking at Exhibit 36C, you will note the date was September 6, 
1950? 
A. Yes, sir. 
Q. And you signed it at that time? 
A. Yes sir. 
Q. So that at all times after September 6, 1950 you were bound, 
provided that Boomhower, Inc. did acquire the business? 


A. Yes, sir, 6). 
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| 

i} 
ea |b 

t} 

| 
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Q. Or anything to that effect? 

A. We discussed this thing in general; and for six months, we did 
a fine job, I think. 

Q. And you deny that Boomhower -- 

A. Deny what? 

Q. Deny that Boomhower, Inc. would not have purchased the business 
except for your coming for three years? 

A. I know nothing about what Boomhower, Inc. did on the deal. You 
and Don made a deal; and you bought the business. I went with it. | 


Q. You were given the option and right to acquire up to 49 per cent 
of the business; were you not? 

A. That is correct. 

Q. And in the absence of the President, you were in sole charge of 
that organization? 

A. As far as I know, yes. That was the agreement. 





Q- Now, who was it that you learned had squealed on you? 

A. Squealed on me? 

Q- Yes. 

A. About what? 

Qe About your communications with Fischer? 

A. I don't know. I think everybody in the place knew the circum- 
stances down there and that I was leaving. 

Q. Did you or did you not confront Mr. Cissel with the question of 
who it was who had squealed on you? 


A. No, sir, I didn't. Everybody knew it. There was nothing to 


conceal. 
Q. Did you or did you not reprimand Mr. Dennis Kane because he had 


squealed on you? 


A. No, I think not. 
Q. Did you ever talk about it with him? 


A. Yes, we discussed it. Everybody discussed it. Even Mr. Brown 


knew I was leaving. 
Q. And still the president of the company didn't know it? 
A, _That is correct. 
Q. Rather an unusual situation; isn't it? 
A. It was an unusual business. 
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R. 45 


Q. 


Didn't you feel any moral or other duty to inform your employer 


of all these facts that you state about everybody knowing that you were 
going to leave? 


A. 
Qe 


at one 


No, I really didn't. Under the circumstances. 
You didn't have any feeling of a moral obligation? 


No 4 sir. 
How long was it before April 4 that you say everybody knew about) 


Oh, the last two weeks of March, they all knew about it. 
The last two weeks of March? 


Yes. 


He (Lox) had agreed to come to work for Boomhower, had he not, 
time? 


I don't recall. I believe you had some arrangement. 


with him, You and he met up at the 2400 Hotel and had a conference; 


and I think when you came down the next morning, you told me that he 
going to go to work for us. 


Q. 


at work two weeks later? 


A. 
Q- 
A. 
Qe 
A. 
Q. 


And didn't you see a handshake between the two that he would 


I believe so. 





So you knew he was coming? 
Yes, sir. ae 
We were in sore need for some additional salesmen? 
Oh, yes. 


That is what we sought to achieve at all times, additional 


Sales power? 


A. 
Qe 
A. 
Qe 
making 
A. 


That is correct. 

And capacity. 

We couldn't keep them, though. 

Now, Hr. Lox was with you at all times, was he, when you were 
the installation at Dr. Brown's in Roanoke? 


Yes sir; he drove me there, 
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R. 47448 | Q- What conversations did you have with Mr. Lox in respect of 

| his coming with the Boomhower Company? 

| A, At that time, I don't think it was even under consideration. 
1 He was working for Edison (Otteson) of the Virginia Medical Company, 


Q. Did you at any time discuss it with him with reference to his 


A. No sir. 


| 
coming with the company, as he had agreed? 
| Q. No discussion at all? 


A. No sir. 





R. 50 Q. All right, You do know Mr. Leo Brown eminently well, do you 


not, from your long period of association with him? 


A; No; only since I worked for Don Boomhower and Boomhower, Inc. 


| Q. That covered a period of several years; did it not? | a 

! A. Forty-eight to '51, three years. | ee 
Q. _And for Boomhower, Inc., he worked under your immediate super- 

| vision, in the absence of the president; did he not? 


| A. Answer: Yes sir. 
| 








R. 52 Q. Did you ever endeavor to get Mr. Ottison to work for Boomhower, 
R. 53 | Inc.? 
1 A, Not direct. He was in business for himself down there in 
| Norfolk. : 
Q.- Did you have any discussions with him prior to April 4 with 
reference to the condition of Boomhower, Inc, 
A. To what? 
| Q. With reference to the condition of Boomhower, Inc.? 
A. No. 
} Q. Or its outlook in business? 
A. No. 
Q- And did you have discussions with Mr. Howard Lox to that effect? 


] 
j 


A. No, sir. In fact, I had few discussions with Lox. He worked 


| 

| 

| for Otteson. A 
| 





R. 58 


R. 79 


R. 80 





Q. 





Lo 4 








Which did not take into account, of course, 


That is to say that at the end of February, he informed you 


that as of the close of February, the corporation had earned approxi- 


mately $200? 


That is right. 

Of Net income? 

Over and above our draw, my draw, and all expenses. 
As shown by the books? 


Yes sir. 


From sales then completed? 





From everything complete, yes sir, 


undelivered sales? 


No sir. 


Q- Did you ever declare to anybody that the company was sure going 


broke? 
A. 


Q. 
| A. 
| 


Q. 





No, sir. 


Did you ever declare to anyone before April 4 that the company 


| was going bankrupt? 


No sir. 

That Benton was going out of business? 

No sir. 

That Boomhower, Inc., couldn't possibly survive? 

No sir. 

Nothing to that effect at any time prior to April 4? 
I did not. 


Did you ever dissuade anybody from accepting employment from 


Boomhower, Inc., while you were there? 


| 
| 
| 
| A. 
| 
| 
| 


Q- 


come figure of $500 reported as of the end of December, to which you 


I did not. 
Did you ever tell the president of the company that the net in- 


CS A TR, 





} sales? 
A. 


to the best o m 
is an operationa 


| have advertised, did not include any estimated profit on undelivered 


That report was prepared by Mr. Brown, and 


Yes, I say that now. 
at was consumated sales entirely. That 


knowledge » th 

repor r 

ou so report fe) 
SB onrreet. 










d 
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Re, 700 Q- Now, don't you know the fact to be that it did, in fact, include 
approximately $3,000 - 

A. I do not. 

Q. == of profit? 

A, I do not. 

Q. From undelivered sales? 

A. I do not. That report was given to me by Mr. Brown and was the 
accurate record of his books at that time, 
| Q. And you were there as the responsible officer of that concern, 


| working with Mr. Brown? 
A. Correct. 


R. 91 ! Q. And on what other occasions did you see Mr. Mathis aside from 
| your trip to Baltimore and any meetings you had with him in Washington? 
| A. I didn't see Mr. Mathis in Baltimore, 
| Q- I meant to say, Chicago; I am sorry, 
| A. At what time in Chicago? | 
Q. In the forepart of 1951. | — 
A. Only at that general sales meeting, | Pe wf hea 


Qe So that he knew substantially of the arrangements you had with 





Boomhower, Inc.? 
A. Oh, yes. | 
a eee 
R. 94 A. I testified yesterday that everybody in the place knew it and I 
| testified also what the correspondence was, and what it referred to, and 
that Fischer had tendered me a franchise in New Mexico, Arizona, or in | 
Chncinnati; said as long as I was Lexving Boomhower, how about con- 
siderang the Washington area. 
| 
R. 97 | THE WITNESS: In reply to your question, Mr. Benton, yesterday you 
asked me if I had written Boomhower for financial assistance to obtain 
the franchise in tlashington, D. C. s 
My_ answer to that is, definitely no. But I had written Don, because 
Fischer had offered me these places in New Mexico, and s0 on, and that 
if I needed money to go out there, could I borrow it from him. 


BY MR. BENTON: 
Q. Now, your mind is very clear on that, isn't it, Mr. Raney? 


A, Yes, quite. 
66 | | 








R, 98 | THE WITNESS: Your Honor, Mr. Benton yesterday had accused me of 
attempting to get the Fischer franchise from the Boomhower, Inc. He 
also stated that I had practically conspired with Boomhower, who is in 
Florida, to borrow money from him to open here in Washington, D. C. 

on this Fischer franchise, 


eer 
R. 99 | This is what I have been trying to explain all the way through: 


| That I did not write Boomhower, asking for money to open in Washington 
i : ’ 
| D.C. and take the franchise away from Mr. Benton. * * * 


THE COURT: Well, but now the thing I am directing your attention 
to is what I understand Mr. Benton wished you to confirm or deny in the 
| statement that he heard as to the testimony of Boomhower in some other 
proceeding; and Boomhower said there that it was understood that the 
| business would not have been acquired by Boomhower, Inc., represented 





| by Mr. Benton, except upon the understanding that you were to be a part 
of the business and go along with the business. 


| A. To that question, the answer is definitely, yes, I believe it 


1 isin the contract. 


BY MR. BENTON: 
~ Q. That what? Pa 
A. It was in the contract. | 


Q. What? I missed it. I am sorry. 
A. The question tha His Honor just asked, that part of the acquisi- 


tion of the business depended upon me going along with it as manager. 


Q. You now concede that? 





ED 
I believe I conceded that yesterday. 





R, 100 | A. Oh, yes. 
Q. That the acquisition of the business was dependent on your 
going on? 


A. I thought I conceded that yesterday. 
Q. I am glad to have that admission. 
A. I am quite sure that I did. 


ES 
R. 104 | THE COURT: My recollection is the witness said he asked him for 


money, for a loan of money to go to Arizona, or some other purpose. 


Am I right? 
THE WITNESS: That is correct. I qualified that answer this 
morning. 
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R. 105 


R. 106 





Q. And it is true that prior to April 6, 1951 when this letter was 


| written, you were through and planned on making a new connection? 


A. When I was fired on April 4, I was all finished. 


Q. When were you fired? 
A. Yes sir. You asked for the keys to the office that night. I 


| believe it was April 4. 





} | 


Q. All right. Now, according to your testimony of yesterday that 
you had made up your mind in March to leave Boomhower, Inc,, and if I 
recall rightly, some time early in March, you were on and before April 4 


through and planned on making a new connection; is that correct? 


A. I think that I had made up my mind probably the second week of 


March, at least. 
Q@- So that the only reason you say you were fired on April 4 WaS, 


as you have testified yesterday, that you wished a period of six months 


from your original employment to 





have elapsed? 
A. That is correct. 
Q. Before you terminated your employment; is that correct? 
A. I didn't terminate the employment. You terminated it. 


Q. What did you file your resignation in writing? 
Because I couldn't collect my last week's check and I had to ati 


A. 
Did you think the filing of your resignation would have produced 


Q. 
further payments to you from Boomhower? 


A, No; it was mailed in to you about the 9th or 10th, I had been 


out for about a week. 
Q. Prior to April 4, when you walked out of the office, is it true 


or untrue that you had stated to one or more employees of the company 


| that you did want to be fired? 
A. I testified to this same question yesterday, yes. 


| Q. And you got it, as you say - you got fired, as you say? 
| A. Yes, sir. 


i 
| a a a I, 
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R. 125 | Q. Where did you first expect to get such financing as was neces- 


| sary to aid you? 


| A. I asked Mr. Boomhower for a loan, as I have already testified 
| because I hadn't any idea where I was going at that time. It wasn't 


until Aloe offered me a job that I knew 


Tr 
R. 126 | what I was going to do. 


Qe And you never did dissuade any prospective salesman from enter- 
ing the employ of Boomhower; is that correct? 
| A. No. 
| Q.- You never did dissuade -- 
A. No. 
| Q. -= any prospective employee? 
A. Definitely not. We were frantic for salesmen, 
\ Q.- And before April 4, you never told anyone that Boomhower, Inc. 


| would fold-up? 
| \ 


A. I believe that I made that testimony yesterday. I did not. 


Qe So that you repeat it twice? 


| A. Correct. 
And you never told anyone south of the Mason-Dixon line that you 


planned to obtain the Fischer franchise for yourself? 
A. That takes in a lot of territory, but I have not 


Ua cae 
R. 127 | made that statement to anybody at any time anywhere, north or south of 


the Mason Dixon line. 


You never asked a medical equipment salesman that you then knew 


Qe 


if he would work with you in connection with such franchises as you 


might have? 
A. I have just previously testified to that effect, no. 


Q. All right. Now specifically, did you ask Howard Lox to go to 


work with you? 


A. I _most certainly did not. 





Q- Did you ever dissuade him from accepting employement with 
Boomhower, Inc.? 


| A. I most certainly did not. 


1 Q. Though you remember the handshake he and I had in your presence 
for him to come to work two weeks later? 


A. I know about that. 


| 


R. 138 | Q@. So that it was your understanding, was it not, that you were to 


| receive this drawing account begardless of how the company worked out? 
! 


| A. Correct. As a matter of fact, I believe the checks tendered to 


| me were marked “galary", 


Q. Now, I want to ask you, did you ever attempt, while you were 
| 
| working with Boomhower, Inc,, on your own, to acquire that franchise 


for yourself? 


ea RS SN 
1 | 
R. 139 | A. For the Washington area? ; | —>~ 


| Q. For the Washington, D. C. area. 
A. Definitely not. It was tendered to me by the Fischer Company 


when I made application for any open territory they might have. 





ae 
Q. Now, did you ever state any facts concerning Nr. Benton's 


competence to the Fischer Company? 


A. Competence? 


Qe Yes. 
AG No. 


Q. Did you conspire with Nr. Dennis Kane at any time during your 


employment or during Mr. Kane's employment to obtain the Fischer 


franchise? 


| MR, BENTON (THE OBJECTING PARTY MUST HAVE BEEN MR. LOOS , FOR 
DEFENDANT): I object, Your Honor, on the ground that it involves a 


| legal conclusion. 


| ail 


1 MR. LOOS: I am trying to get back to the complaint, 
| THE COURT: I understand. He may answer. 


THE WITNESS: I did not. ier Seg 
the THE CODRT: 4 lhe dS rQBRe End MSR VE SEn "pare has, Ewo nS g 90 


i} 
| 
} 
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R. 179 


R. 75 


R. 76 


A, I testified to all that last week, Mr. Benton. About writing $5 | 
Mr. Boomhower requesting money. I had three things in mind: The open 
territory out in Arizona, or New Mexico. In fact, I believe you intro- 
duced that same letter or a copy of the same letter from Boomhower. It 


is in one of the exhibits. 


TESTIMONY OF ED M. RANEY IN BOOMHOWER, INC. 
VS. D. W. BOOMHOWER, CIVIL ACTION NO. 1921-1953, 
U. S. DISTRICT COURT FOR THE DISTRICT OF COLUMBIA: 


CERTIFIED RECORD ON APPEAL IN THIS COURT, NO. 13,518, 
OCTOBER TERM. 1956 - TR. 254-434, 


Q. Who was it that provided you with capital or money to conduct 


that business? 
A. No one up to that time. 


Q. Did you expect to conduct the business of the Fischer franchise 


without capital? 

A. The capital was not in the bank, but there was -~ | > 

Q. Who gave you reason to think you would have it? 

A. Dennis Kane. 

Q. Anybody else? 

A. That's all. 

Q. How about D. W. Boomhower? 

A. No. As a matter of fact when I wrote him in regard to what was 
going on down there he advised me to stay with you and he refused any 
type of assistance. 

Q. Can you produce that letter? 


A. No sir. I told you that letter is down the incinerator in 


Washington five years ago. 
Q@. So you and Kane -- 


i A. Kane was involved in the whole picture until he decided he could 
i nad 


replace me in the business and discussed it with you, and you had a 


written agreement with Mr. Kane, which I have seen, 


7.1 














R. 76 Q.- Who as between you and Allen Mathis first suggested that you 


should take the Washington territory? 





A. I did. It is in the ktters. 

Q- Don't you recall that you testified in the Washington case it was 
Allen Mathis who had initiated that suggestion? 

A. I did not. 


Q. You now say you did not so testify? 





R. 77 || A. I did not. 
Q.- Do you realize the effect of your contradictory testimony? 
A. I don't know anything about that. I can say only the letters 


| speak for themselves. At the time I did not have those letters. 


} 
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| | 

Q (Continuing) -- you say to the best of your recollection that | 
Boomhower, Incorporated did not know of these? | 
A. Yes, absolutely. | 


a Sn 


R. 83 Q. You regarded yourself as general manager of the business? 
| A. I did. 
Q@. Your position as vice president and general manager continued on 
up until the date of your resignation? 
A. Let's say until you fired me. 
R. 85 Q. You signed your own checks each week? 

A. That is correct. 

Q. You will recall the first year they were marked E. M, Raney 
Drawing Account, and that later the markings on the checks, one being 
made March 9, 1951, "Salary week ending March 10, 1951"? 

A. I think Brown made all those out, and I merely signed them. 

Q. But you were the responsible signing officer? 

A. All right. 


Q. Another check marked "Salary" is one of March 237 


MR. BURT: Dont' you think you ought to introduce those? 
MR, BENTON: If you wish. 


BY MR, BENTON_ & 





R. 86 Q. Another check dated February 16, 1951 marked "Salary." 
Now, prior to that time -- and I am exhibiting all the checks 
I have here to counsel -- there was no check to your order for your 
weekly drawing that was marked "Salary". They were all marked "E.M, 
Raney Account" or "Drawing Account E. M. R,'' Now, of course you know 
the president of the company did not see those checks at the time they 
were signed? 
| MR. BURT: That is not a question, Mr. Benton, 
BY MR, BENTON: 
Q. Is it not true you did not ever show those checks to the presi- 
dent before they were signed or cashed? 
A. I don't believe you ever saw them or I ever showed you any check, 
I think Brown took care of all the checks. There was no direction 
given by me to Brown to change any heading or anything on those checks. 
| Q. But you knew what you were doing? 
A, I merely signed them and cashed them and got my money in ace 


cordance with the contract or alleged contract, 


R. 96 Q@. Do you remember a meeting Lox had with you and me on K Street? 
A. I think that was on two or three occasions. 
Q@. Do you remember a handshake Lox and I had about coming to work? 


A. No, I don't remember. Five years is a long time. 


9. You know that we wanted Lox as a salesman? 
A. Sir? 

Q. You know we wanted Lox? 

A. _No, I do not. Otteson worked with Lox. 

Q. You knew that we had arranged positively for Lox too? 
A. No. 


Q. And that haopened late in March or early in April, and we shook 


hands, and he was to come to work two weeks later? 


A. No, I don't remember. 


Q- Do you deny that? 


A. Mo, I_ don't deny it but I don't even recall it. 


—_—— 
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R. 99 


R. 104 


R. 105 





Q- You knew at that time Lox was getting ready to go to work for 


Boomhower Company? 
A. No, sir, at that time he was with Ottesen, 


Q. You didn't know that? What discussion did you have with him at 
that time on your trip to Virginia with respect to the status of 


Boomhower? 
A. None whatsoever. He was working for Ottesen, 


Q. You did not tell him anything about the availability of the 
franchise for Virginia? 


A. No, certainly not. 
Q@. Did you know that? 


A. Not until after I had been to Virginia myself. I didn't even 


know w= 


1 caetnetREEEReEEEEenennenneen essen 


Q- Did you or did you not tell Lox in Virginia in March 1951 that 
Boomhower, Incorporated was going to fold up or was going broke? 

A. I most certainly did not, nor did I tell anybody that at any time. 

Q- Or nothing to that effect? | 

A. I certainly did not. 

Q. Did you ask all the men you knew whether or not they would work 


for you if you would get the Washington franchise? 


A. Kane was the only one that was in on that, to my knowledge. 


| 


Q. So that early in March 1951 you were planning to terminate 
your contract with the corporation? 
A. No. 


Q. When were you, then? 
A. It was well along after the 15th, because that is when I got the | 


information of what Kane was up to, from you. 


Q- You mean Kane was double-crossing you? 
A, Definitely, and you know that. 


Q@. You and Kane had you deal involving -- 
A. No, Kane was coming to you. 
Q- But you have testified that just prior to that time Kane had 


agreed to finance you? 
A. All of this came along after the 15th of March. 
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R. 106 Q- You did send to D. W. Boomhower your file of correspondence 
with Mr. Mathis, did you not? 
A. I did not. I sent to Boomhower 
MR. BURT: Will you read that question? 
(Question ready by the reporter.) 
MR. BURT: That is not a proper question. 
BY MR. BENTON: 
Q. Did you see D. W. Boomhower in Washington or elsewhere in 
March or April, 1951? 
Se 
R, 107 || A. To the best of my knowledge I did not. I don't recall having 
| seen him. He was out there during the Cherry Blossom time, but I 
don't recall just when that was, 
Q- But you did talk to him on long distance telephone about your 
| proposal to take the Washington territory? 
| A. No, not entirely. I talked to him a number of times. At one 
time Don wanted me to come down to Sarasota. 
| Q. Did you talk to him? 


| | A. On the telephone? | api 
| Q. Yes. 


A. No, I think I wrote that to him, and there was a reply to that 
| 
letter. | 


es ¢+ ts @ 8 
Q. At or about the time of your resignation you promised to deliver 
| to Mr. Benton your correspondence? | 
| A, I don't believe I promised anything like that. 
Q. You told him when you went that you had sent it to California? 


A. In the meantime you and I had separated company. 





R. 108 Q. So you refused to show it? 
A, Yes. 


Q. Who was the friend in California? 

A. A. W. Brooks, one of my friends. 

Q. What is his address? | 

A. I don't know where he is now. A. W. Brooks in Los Angeles will 
get hin. 

Q. What type of business? 

A. He was in this type of business, 
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R. 108 } Q. When did you learn that Mr. Kane had squealed on you for your 


purposes? 
A. Some time after the 15th of March. I can't recall the exact 


date. Brownie gave me the information, 


. 
OTS 


/R. 109 | Q@. You upbraided him for squealing on your purposes? 
A. I did. 


| Q. Why did you early in April desire to be fired by Boomhower? 
| A. I didn't desire to be fired. * * * 
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STATEMENT OF QUESTIONS PRESENTED 


In the opinion of appellee, American Automobile Insur- 
ance Company, the question presented on this appeal is as 
follows: 


Whether the lower Court abused its discretion in 
denying appellant’s motion for new trial. 
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COUNTERSTATEMENT OF THE CASE 


This appeal is from an order entered on January 14, 
1957 denying appellant’s motion for reinstatement of its 
prior ‘‘motion by plaintiff for order declaring mistrial and 
granting a new trial,’”’ etc. At the same time, appellant 
moved: 


(a) For amendment of the aforesaid motion to show 
that the judgment was procured by perjurious testi- 
mony of the principal witness. 


(b) Motion pursuant to Federal Rule 60(b)(6) to 
relieve plaintiff from judgment entered herein because 
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of perjury committed by the principal witness and for 
a new trial. 


All of the motions were denied by Judge Morris. 


This action was commenced by a suit for specific per- 
formance brought by appellant to recover from appellee, 
American Automobile Insurance Company, upon a fidelity 
and surety policy, losses alleged to have been caused by dis- 
honest conduct by several of its employees. Appellee, Kane, 
was brought in as a third-party defendant and filed a coun- 
terclaim. Judgment was rendered for appellee, American 
Automobile Insurance Company, and for the third-party 
defendant on August 24, 1954. Appellant then filed a 
motion for ‘‘Order Declaring Mistrial and Granting a New 
Trial and In The Alternative, For Leave to File Motion 
For Correction and Enlargement of the Findings of Fact.”’ 
This motion was ordered stricken by the trial court for 
failure to comply with the local rule requiring that local 
counsel be associated with the out of town counsel for the 
litigant. An appeal was taken from the judgment of 
the trial court (No. 12,467) and, in addition, a petition in ° 
the nature of an attack upon the competence of the trial 
judge was filed in this court (mise. no. 502). The appeal 
and miscellaneous petition were consolidated, heard and dis- 
missed by this court, Boomhower v. American Automobile 
Insurance Co., 95 U.S. App. D.C. 124, 220 F. 2d 488 (1955). 


STATUTES AND REGULATIONS INVOLVED 
Federal Rules of Civil Procedure, Title 28 


Rule 59. New Trial; Amendment of Judgments. 

(b).' Time for Motion. A motion for a new trial shall be 
served not later than ten days after the entry of the 
judgment. 
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Rule 60. Relief from judgment or order. 
* * & * * * ae 


(b). Mistakes; Inadvertences; Excusable Neglect; Newly 
Discovered Evidence; Fraud, ete. 


On motion and upon such terms as are just, the courts 
may relieve a party or his legal representative from a final 
judgment, order or proceedings for the following reasons: 


(1) mistake, inadvertence, surprise, or excusable 
neglect ; 

(2) newly discovered evidence which by due diligence 
could not have been discovered in time to move for a 
new trial under Rule 59(b);... or (6) any other reason 
justifying relief from the operation of the judgment. 
The motion shall be made within a reasonable time, 
and for reasons (1), (2), and (8) not more than one 
vear after the judgment order or proceeding was en- 
tered or taken. 


Rules of the U. S. District Court for the District of Columbia 
Rule 4. Appearances. 


2 a & & * &® d 
(b) Local Attorney. If an attorney appearing for a 
party does not have an office in the District of Columbia, 
there shall within ten days be joined of record in such ap- 
pearance a member of the Bar of this court having an office 
in said District, in default of which the Court may strike 
all pleadings of such party. 


SUMMARY OF ARGUMENT 


This appeal involves the question whether or not the 
lower court committed reversible error in denying appel- 
lant’s motions. The principal grounds for reversal urged 
by appellant is that these motions, filed on June 13, 1956 
nearly two years after the final decision was rendered by 
the trial court, should have been granted because the mo- 
tions judge should have found that the judgment was pro- 
cured by the perjury of one of the witnesses. 
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In his memorandum opinion, Judge Morris held: (1) that 
the basis for plaintiff’s (appellant’s) motions was newly 
discovered evidence and the one year limit in Rule 60(b) (3) 
of the Federal Rules of Civil Procedure barred the grant- 
ing of the motion since it was brought more than one year 
after the final judgment was rendered; (2) that the newly 
discovered evidence merely served to impeach the witness, 
Raney, and showed no loss which justified recovery on the 
fidelity policy issue. 


Motions for new trial are directed to the discretion of 
the Court. Unless the lower court clearly abused its dis- 
cretion the lower court’s decision on the motion is not re- 
viewable. There was clearly no abuse of discretion. 


Appellant also urges that the court should have granted 
its motion to reinstate and amend its motion for new trial, 
etc., which it filed immediately after the judgment of the 
trial court, and which was stricken by the trial court. The 
motion was correctly stricken since local counsel had with- 
drawn from the case prior to filing the motion. Rule 4 (b) 
of the rules of the District Court for the District of Colum- 
bia allows the trial court, in the exercise of its discretion, 
to strike the motion. Consequently, the lower court, sitting 
as motions court was powerless to amend the motion which 
had been stricken, since it was not before the court. Like- 
wise, the motions court could not reinstate the motion prop- 
erly stricken by the trial court. 


ARGUMENT 


A. There Was No Abuse of Discretion in Denying 
Appellant’s Motions 


It is clear that the burden rests upon appellant to estab- 
lish that the lower court, sitting as a motions court, abused 
its discretion. The supreme court in Fairmount Glass 
Works v. Coal Co., 287 U.S. 474, 53 S. Ct. 252, 77 L. Ed. 439 
(1932), held, at pp. 481-482, that the Court will not review 
the action of the federal trial court in granting or denying 
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a motion for new trial for errors of fact. The reason given 
for denial of review is that ‘‘granting or refusing a motion 
for a new trial is a matter within the discretion of the trial 
court.’’ (482). After the Federal Rules of Civil Procedure 
became effective, the Courts of Appeals have consistently 
adhered to this rule in reviewing orders granting or deny- 
ing motions under Rule 60(b). In Stafford v. Russell, 220 
F. 2d 853 (C.C.A. 9, 1955), the Court held (p. 854) : 


‘¢To reverse the former order that denied the motion 
to vacate the dismissal order, we must find that the 
United States District Court abused its discretion in 
acting under Rule 60, Federal Rules of Civil Pro- 
cedure ...”’ 


The court held that there was no abuse of discretion in 
that ease and concluded: 


‘“We have no power to go beyond the question as to 
whether the District Court violated its sound discre- 
tion.’’ (855) 


As was pointed out by appellant, the judge sitting in 
motions court was not the trial judge. Judge Wilkin, the 
trial judge, disqualified himself from consideration of the 
present motion, doubtless motivated by the violent personal 
attack made against him by appellant in the miscellaneous 
petition 502 filed in this court referred to hereinbefore. The 
motions judge was therefore, the proper judicial officer to 
hear these motions under Rule 63 of the Federal Rules of 
Civil Procedure. 


The motions court had before it the motion of appellant, 
the points and authorities in support thereof, and opposing 
points and authorities filed by appellee. Oral argument 
consuming the better part of one day was held and the court 
called for memoranda from the parties. It should be noted 
that no affidavits, no original documentary evidence and no 
transcripts, of either the trial proceedings in this case, or 
the deposition referred to in the other case, were submitted 
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to the court. Only unauthenticated copies were made and 
attached to the motion filed by appellant. The motions 
judge, therefore, really had nothing before him of an evi- 
dentiary nature. Nevertheless, the court considered the 
alleged newly discovered evidence which purported to im- 
peach the testimony of one witness, reviewed the record 
and concluded, even assuming appellant’s contentions were 
correct, that the newly discovered evidence would have no 
bearing on the outcome of the case. 


Thus, the motions judge conscienciously reviewed the rec- 
ord, studied the appellant’s contentions and denied the mo- 
tions. Appellant certainly has received all the considera- 
tion to which it is entitled. 


B. Nature of Evidence Alleged as Basis for New Trial 


Appellant claims that a witness, Raney, denied that he 
ever sought to acquire an exclusive dealership in the Fischer 
X-Ray equipment for himself in Washington, D.C. Raney 
was an employee of the corporation Boomhower, Inc. at the 
time the corporation was purchased by Mr. T. G. Benton. 
Friction occurred between Benton and Raney during the 
operation of the business (Appellant’s App. 27, Finding 1; 
Appellant’s App. 29, Finding 7). Appellant says that the 
depositions taken in a subsequent lawsuit filed by appellant 
against different parties, disclosed that Raney did inquire 
of the Fischer company whether he could have the franchise 
in place of appellant. Thus, the evidence newly discovered 
by appellant would tend to impeach Raney’s statement that 
he never attempted to acquire the Fischer dealership in 
Washington, D.C. This is the evidence which, appellant 
claims, proves that Raney committed perjury and, there- 
fore, judgment in favor of appellee was procured by 
perjured testimony. 


No evidence was newly discovered which casts any doubt 
whatsoever on the other findings of fact made by the trial 
court, including the fact that Raney never received the 
Fischer dealership for himself at any time and, further, 
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that appellant did not lose the dealership until 13 months 
after Raney was discharged (Appellant’s App. 29, Find- 
ing 8). 


The motions court was certinly justified in finding that 
this evidence could have no possible bearing on the final 
decision in view of the other findings made by the trial 
court. Furthermore, it is not the purpose of this rule to 
relieve litigants who fail to prepare their cases for trial. 
Appellant had full advantage of discovery processes and 
could have taken the deposition of Raney and Mathis, presi- 
dent of the Fischer Company, either orally or by written 
interrogatories prior to the trial of this case. The fact 
that he did not do so is no grounds for granting a new trial. 


C. The Motions of Appellant Under Rule 60(b) Must be Con- 
strued as Based on the Ground of Newly Discovered Evi- 
dence Which Must be Presented Within One Year 


Appellant continually refers to the fact that his motion 
is brought under Rule 60(b) (6), which is a catch all cover- 
ing ‘‘any other reason justifying relief from the operation 
of the judgment’’. Appellant contends that the newly dis- 
covered evidence proves perjury and that, therefore, he is 
entitled to relief from the judgment because of perjury and 
not newly discovered evidence. This is extremely tenuous 
reasoning especially in view of the fact that there is noth- 
ing whatever in this record before this Court or in the 
Court below which proves perjury. There is no official 
transcript of Raney’s entire testimony filed in this case 
nor is there any official transcript of the deposition of either 
Mathis or Raney, which was taken in the other case, in- 
cludet. on this record. 


It is perfectly obvious that an appellate court can only 
look into matters sent up to it in the record from the lower 
court. Drake v. General Finance Corporation of Louisiana, 
119 F. 2d 588 (C.C.A. 5, 1941). No appellate court will 
look at or consider as part of the record, records in other 
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eases. Brown v. Norfolk & Western Ry. Co., 20 F. 2d 133 
(C.C.A. 4, 1927). Any other rule would of course be 
grossly unfair and lead to chaos. Appellant is requesting 
this Court to do just that. Different issues and different 
parties are involved in the two cases and to consider evi- 
dence derived in another case against appellee here is to 
deprive appellee of its right of cross examination. Fur- 
thermore the evidence taken from another record involving 
different issues is meaningless when applied here to the 
issues in this case, Appellant is not justified in referring 
to any record other than the record in this case trans- 
mitted from the trial court. 


Even if there were apparent discrepancies between 
Raney’s testimony in the trial of this case and during the 
deposition in the other case, perjury has not been proved— 
Raney was never even given the opportunity to explain his 
discrepancies, for which there might be an entirely logical 
explanation. Perjury is a criminal offense and is not 
brought into being simply by saying that it exists. The 
motions court’s analysis that these motions for new trial 
are based on newly discovered evidence tending to impeach 
a portion of a witness Raney’s testimony is entirely correct. 


D. The Motions Court Could Not Reinstate and Amend the 
Motion for New Trial Etc. Filed by Appellant and Stricken 
by Trial Court 

Appellant’s secondary contention is that a motion for 

new trial, filed subsequent to final judgment under Rule 59 

of the Federal Rules of Civil Procedure, should be rein- 

stated and amended. This motion was ordered stricken by 

Judge Wilkin, the principal grounds being that Appellant 

had failed to comply with Rule 4(b) of the Rules of the 

United States District Court for the District of Columbia 

which requires that an attorney with local offices in the Dis- 

trict of Columbia must be associated in the case with out- 
of-town counsel. The rule expressly provides that the 

Judge may strike all pleadings when this requirement is 
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not adhered to. The motion involved, among other things, 
a violent attack against Judge Wilkin’s competence to sit 
as atrial judge. It was obvious why no local counsel would 
associate himself on a motion of this type and it was well 
within Judge Wilkin’s discretion to order the pleadings 
stricken in accordance with the Local Rule. 


Since the motion was stricken, it is manifestly impossible 
for the motions judge to amend the motion since it is not 
before him. It is likewise improper and impossible to re- 
instate the motion which had been properly stricken by the 
trial judge. 


CONCLUSION 


The judgment of the United States District Court for 
the District of Columbia sitting as motions court denying 
these motions should be affirmed. 


ALEXANDER M. Heron 
Dickson R. Loos 
707 Munsey Bldg. 
Washington 4, D. C. 





